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ABSSNSE 

Effect  off  while  In  Internment  Gamp  on  Pension  and 

Retirement  rights  4085 

Military  service.  Individual  In,  contributing  to  Retirement 
System,  under  Charter  Sec.  161,  can  be  considered 
as  having  "monthly  compensation  earned"  for 
period  of  absence,  under  Charter  Sec.  165.2(a); 
alos,  term  "monthly  compensation  earned"  Includes 
compensation  that  wotild  have  been  earned  had  he 
not  been  absent  4090 

AGENCY 

STATE  OP  CALIFORNIA  -  Cling  Peach  Advisory  Board  - 

Exemption  from  Purchase  and  Use  Tax  4069 

AIRPORT 

BONDS,  Expendltxire  of  funds  derived  from  1945  4109 

ANIMALS,  stray 

A  "corporation"  Is  construed  as  a  person  under  the  Health 

Code  provision  requiring  persons  to  deliver  animals 

to  Pound  4114 

APPEAL  from  ruling  of  Planning  Commission  re 

Right  of  City  Engineer  to  consider  applicant's  property  In 

computing  area  on  4097 

APPLICATION  to  Pair  Rent  Committee,  Duty  of  Clerk  to  receive 

form  of  4054 

APPOINTMENT   of   Patrol  Special  Police   Offlcera,age  restrictions   on       4123 

APPROPRIATION  by  Board  of  Supervisors  for 

Fund  to  aid  passage   of  State  Constitutional  amendment  41QS 

AQUATIC  PARK  -  purposes  -  reversion  of  tltlf  4152 

ASSESSMENT  of 

Property   In  litigation  deposited  in  Court  -  Municipal  Co\rpt 

Special  Deposit  4067 

ATTACHES  and  employees  of  Municipal  Court,  Civil  Service  rights 

of;   Generei    rights  of  4072 

AUTOMOBILE  WASHING  permitted  in  btiildlng   in  Coxmnercial  District  4089 

AUTOPSIES  or  necropsies   on  unclaimed  dead.  Right   of  Public  Health 

Department  to  perform  4091 

AUTOMOBILES 

Illegally  parked,   removal  of  by  Police  Department  4059 
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ART  COMMISSION 


CALIFORNIA  TOLL  BRIDGE  AUTHOR ITy, 

Pow«r  of  Conmission  re  Plans   of,   for  entrance  Into  San  Francisco  4117 


-  B  - 

BALLOT 

Place  of  name  of  Incumbent  Superior  Judge  when  more  than 

one  candidate  for  office  4068 

BIDS,  Interpretation  of,  re  San  Francisco  Musetun  of  Art         3051 

BONDS 

AIRPORT,  Expenditure  of  funds  derived  from  1945  4109 

SCHOOL,  Resubmission  within  six  months  Inhibited  under 

Initiative  procedxire  4156 

OPP-STREET  PAfiKING  -  Use  of  proceeds  from  sale  of,  may  not 

be  used  for  municipal  garage  4136 

Supplementary      4152 

BRANCH  LIBRARY  In  Washington  Square  4157 

BRANCH  POSTOPPICE,  U,  S.  -  Property  would  require  commercial 
zoning  to  permit  private  owner  leasing  to  U.  S, 
Government  for  4111 

BUDGET,  Adoption  of  -  Public  Utilities  Deficit  Budget  - 

VOTES  required  for  amendment  of  pending  meastire. 

Seriatim  consideration  4131 

BUILDING 

CCDE  requirement  re  sprinkler  system  re  alteration  or 

addition  to  existing  building  4060 

COMMERCIAL  DISTRICT, 

AUTOMOBILE  WASHING  permitted  in  bldg.  In     4089 

CONSTRUCTION  PERMIT,  Granting  of  -  whether  State  Housing 

Authority  or  local  ordinances  govern        4154 

CONTAINING  N ON- CONFORMING  USE, 

Enlargement  of,  is  violation  of  Zoning  Law   4156 

BUREAU  OF  PERMITS  -  Building  construction  permit  -  whether  State 

Housing  Authority  or  local  ordinances  govern  4154 

BUSINESS  SITUS  of  Intangibles  for  purposes  of  taxation  owned  by 

foreign  corporation  or  owner  in  another  state  4086 

BUTANO  FOREST, 

Appropriation  by  City  &  Covinty  for  purpose  of  assisting  in 

purchase  of  as  State  park  is  valid; 
Appropriation  for  such  ptirpose  constitutes  "^public  Improve- 
ment" within  meaning  of  Charter  Sec.  72.         4130 
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BOARD  OP  EDUCATION 

SCHOOL 

BONDS  -  Resubmission  within  six  months  inhibited  - 

Initiative  procedure  4156 

SERVICE  FUND  -  Allowances  to,  from  State  School  Fund       4134 
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BOARD  OF  SUPERVISORS 

APPROPRIATION  toy  Board  for  fxmd  to  aid  passage  of  State 

constitutional  amendment  4105 

BONDS,  OFF-STREET  PARKING,  Use  of  proceeds  from  sale  of  4136 

BUTANO  FOREST  Supplementary  4152 

Appropriation  by  City  and  County  for  purpose  of  assisting 

in  purchase  of,  as  State  park  is  valid;  appropri- 
ation for  such  purpose  constitutes  "public  im- 
provement" within  meaning  of  Charter  Sec ,72       4130 

Cirr  AND  COUNTY  FUNDS  DEPOSIT  ACT  -  1947  amendments  to  4087 

COMMUNITY  HOUSING  ACCOMMODATIONS,  Stiff iclency  of  evidence  of 
emergency  to  support  legislation  regulating  possession 
of,  and  evictions  from  4066 

COIiMUNITY  REDEVELOPMENT  ACT,  Mailing  of  notice  to  assessees 

re  hearing  on  ordinance  designating  redevelopment  area  4101 

ORDINANCE  containing  area, what  to  contain  &  agency  power  4144 

DEPUTY  REGISTRARS  on  per-signature  basis,  compensation  of  4084 

FAIR  RENT  COMMITTEE 

Application  to.  Duty  of  Clerk  to  receive  form  of  4054 

Hotel  Housing  Accommodations,  permanent,  duties  &  proced.   4080 
FISH  &  GAME  fund.  Use  of  County's  share  for  moving  plot, pro jector4108 
HEALTH  CODE- "Corporation*  is  construed  as  a  person  vmder  code 
provisions  requiring  persons  to  deliver  stray  animals  to 
poxmd  4114 

HOUSING  ACCOMMODATIONS 

Community,  sufficiency  of  evidence  of  emergency  to  support 
legislation  regulating  possession  of  and 
evictions  from  4066 

Hotel,  permanent.  Fair  Rent  Commit tee, Duties  &  procedure    4080 

ORDINANCES  on  introduction.  Notice  of,  as  required  in  Charter 

Section  13  ~  4064 

PARKING  METER  AREAS  to  be  established  by  Police  Commission 

under  Ordinance  No*  4288  (Series  •39)  4129 

PUBLIC  POUNDS,  Regulation  of  by  Bd.  of  Supeirvisora  4073 

RESOLUTIONS,  Adoption  on  date  of  introduction  -  Charter  Sec. 13   4093 
(const met ion  In  Skelly  Estate  Co.  v.  S.F.,8  Cal  2d  28) 

SALARY  STANDARDIZATION 

Power  of  Bd.  of  Supervisors  under  Cioarter  Sec. 151. 3  re      4074 

ORDINANCE,  annxial.  Administrative  provisions, discretion  & 

duties  re  working  conditions  under  C&arter  Sec Jl51  4110 
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BOARD  OF  SUPERVISCBS 

SPECIAL  }.ffiETINO  of  Board  at  Civic  Auditorium  re  public  hearing 

on  ordinance  designating  Redevelopment  Area  4096 

STREET 

CLOSING  of  -  Report  of  City  Planning  Dept.  re  conformity 

to  Master  plan  of  4133 

LIGHTING  FACILITIES  in  new  streets  or  subdivisions  shall 
be  born  by  those  paying  for  construction 
necessary  to  open  streets  4139 

VACATION  of  -  Right  of  City  to  compensation  4062 

TREES,  ornamental  or  otherwise,  abatement  as  public  nuisance     4121 

VACANCY  of  Supervisor  Christenson,  Procedvire  to  fill  4058 

VIVISECTION,  Proposed  Legislation  to  abolish  -  initiative 

procedtire  4155 

VOTES  required  for  amendment  of  pending  measure  -  seriatim 
consideration,  adoption  of  budget.  Public  Utilities 
deficit  budget  4131 

WASHINGTON  SQUARE,  Branch  library  in  4157 
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BOARD   OF   PERMIT  APPEALS 

PERMIT 

BUILDING  CONSTRUCTION,  granting  of  -  whether  State  Housing 

Authority  or  local  ordinances  govern        4154 

REFUSAL  to  Issue,  without  conditions  to  which  applicant 
objects  as  denial  of  permit;  Jurisdiction 
of  Bd.  of  Permit  Appeals  on  appeal  from      4071 

SPRINKLER  SYSTEM,  Building  Code  requirement  re,  in  connection 

with  alteration  or  addition  to  existing  building  4060 
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CALIFORNIA  CENTENNIALS  COMMISSION 

Authority  of  park  Commission  to  grant  permission 

to  erect  buildings  on  Portsmouth  Square  4088 

CAPACITY  of  vinderground  tanks  for  gasoline  storage  when 

permission  granted  to  store  in  excess  of  5000  gallons 

under  Fire  Code  section  333  4055 

CHIEF  of  Dept,  of  Electricity  and  Director  of  Property  - 

Civil  Service  Status  of  4076 

CHILD  CARE  CENTERS 

Exemption  from  medical  exam  because  of  parents'  religious 

beliefs  4063 

CHRISTENSEN,  Supervisor  -  Procedure  to  fill  vacancy  of  4058 

CITY  ENGINEER 

Right  of,  to  consider  applicant's  property  in  computing 

area  on  appeal  from  Planning  Commission  ruling    4097 

See  also:  Section  "C"  City  Planning  Commission 

CITY  AND  COUNTY  FUNDS  DEPOSIT  ACT  -1947  amendments  to 

(1)  Removing  requirement  of  Bd.of  Supervisors  consent 

of  Time  Deposit  (also  Treas\arer's  consent) 

(2)  Affecting  change  in  approval  requirements  by  City 

Attorney  to  authority  of  Treasxirer  4087 

CITY  OFFICERS,  Bxireaus  and  Dept«  heads  not  prevented  by 

provisions  of  City  Charter  from  serving  on  committee 
organized  by  private  individuals  for  collection  and  dis- 
bursement of  private  fiinds  for  benefit  of  underprivileged 
youth  4070 

CIVIC  AUDITORIUM 

Special  meeting  of  Bd.  of  Supervisors  re  legality  of 

ordinance  on  Redevelopment  area.  Public  hearing  at  4096 
CLERK,  Duty  of, to  receive  application  to  Fair  Rent  Committee     4054 
CLING  PEACH  ADVISORY  BOARD  -  Exemption  from  Purchase  and  Use 

Tax  -  Agency  of  the  State  of  California  4069 

COLUMBIA  SQUARE  -  Use  of  Park  Lands  for  street  purposes         4057 

COMMITTEE  organized  by  private  individuals  for  collection  and 
disbxirsement  of  private  funds  for  benefit  of  underprivi- 
leged youth.  City  officer,  bureau  and  department  head  not 
prevented  by  City  Charter  provisions  from  serving  on       4070 

COMMUNITY  HOUSING  accommodati  ons.  Sufficiency  of  evidence  of 
emergency  to  support  legislation  regulating  possession 
of  evictions  from  4066 

COMMUNITY  REDEVELOPMENT  ACT 

Ordinance  designating  area,  what  to  contain  &  agency  power  4144 
Mailing  of  notice  to  assessees  of  hearing  on  ordinance 

designating  redevelopment  area  4101 

Special  meeting  in  Civic  Auditorium  of  Bd.of  Supervisors- 
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COMPENSATION  of 

COURT  REPORTERS  re  transcripts  -  Penal  Code  Sec, 869         4145 

DEPUTY  REGISTRARS  on  a  per-signat\ire  basis  4084 

DOCTORS  and  psychiatrists  employed  by  Juvenile  Court  Dept, 

called  to  testify  before  Superior  Court      4106 

DOCTORS 

Plan  I  of  Health  Service  Board  invalid  insofar  as  does 

not  provide  uniform  rates  for  4107 

INDIVIDUAL  in  military  service  contributing  to  Retirement 

system  -  "monthly  compensation  earned"  -     4090 
includes  compensation  earned  if  not  absent 

See  also:   Section  "S"  -  Salary 

"C"  -  Civil  service  Commission  re 

CONDUITS  constructed  by  company  -  Right  of  City  to  install 

traffic  signal  cable  in  (P.T.&  T.Co,  franchise)  4125 

CONTRACTORS  licensed  by  State  need  not  obtain  City  licenses      4153 

CONTRACTS  with  private  owners  - 

Purchase  &  Use  Tax  Public  Works  exemption  -  Applicability  re 

Installation  of  lighting  standards  4081 

street  work  performed  under  4075 

COORDINATING  COUNCIL  FOR  YOUTH  WELFARE  -  City  officers,  bureau  & 
department  heads  not  prevented  by  Charter  provisions  from 
serving  on  committee  organized  by  private  individuals  for 
collection  &  disbursement  private  funds  for  benefit  of 
underprivileged  youth  4070 
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CHIEF  ADMINISTRATIVE  OFFICER 

BALLOT  -  Place  of  name  of  inctunbent  Superior  Judge  when  more 

than  one  candidate  for  office  '  4068 

LIABILITY  of  City  and  County  for  acts  of  employees  In  S.  P. 

Hospital  4147 

MILK  PASTEURIZATION  -  Right  to  require  within  City  limltsj  to 
require  permit  from  milk  producer  or  distributor  already 
licensed  by  another  approved  milk  inspection  service;  right 
of  State  Director  of  Agriculture  to  require  S.  F.  to  in- 
spect milk  to  be  sold  in  another  city  4118 

PRIVATE  PROPERTY  -  Installation  at  City's  e:5)ense  may  be  made 

when  needed  for  use  of  municipal  employee  re  City's  renting 

of  premises  4113 

PURCHASE  &  USE  TAX 

AGENCY  of  State  of  California  exempt  from  (Cling  Peach  Bd. )  4069 

CONTRACTS  with  private  owners  -  applicability  to 

Installation  of  lighting  standards  4081 

Street  work  perfonned  under  4075 

EFFECTIVE  DATE  of  tax  4099 

MORTICIANS  and  funeral  directors  subject  to  tax  4137 

MUNICIPAL  RAILWAY  exempt  from  tax  on  materials  furnished 

\inder  mileage  rental  agreement  4143 

NON-PAYMENT  of  tax-  whether  proceedings  should  be  against 

pxirchaser  or  vendor  for  -  penalties         4148 

REFUND  of  taxes  voluntarily  paid  under  4146 

VENDING  MACHINE  OPERATORS  subject  to  requirements  of        4135 

REPATRIATION  of  mental  incompetents  between  states  -  whether  one 

year  residence  provision  applicable  to  minors  4149 

ST.  MARY'S  SqpARE  GARAGE  -  City  contribution  toward  cost  of      4061 
SEWERS  in  St.  Prancla  Wood  and  exten. area, maintenance  by  City  of  4142 
SIDEWALK,  public,  UNAUTHORIZED  OBSTRUCTIONS  on  -  prevention  and 
removal  -  Responsibility  of  Pub.Wks.  Director  &  Chief 
Administrative  officer  -  Permits  for  4052 
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CITY  ENOH^EER 

See  also:   Section  "C"  -  City  Planning  Commission 

Right  of,  to  consider  applicant's  property  in  computing  area 

on  appeal  from  Planning  Commission  ruling  4097 


CITY  PLANNING  COMMISSIOy 

AUTOMOBILE  WASHING  permitted  In  Commercial  District  building     4089 

BUILDINO,  enlarging  of,  containing  non-confonning  uae  -  as 

violating  Zoning  laws  4056 

LEASE  to  U.  S.  Government  by  private  owner  of  property  for  use 
as  branch  U»  S»  Pos toff ice  -  property  would  have  to  be 
zoned  for  commercial  use  4111 

STIPULATION  re  application  for  zone  change,  Planning  Comm.  may 
accept  -  then  constitutes  limitation  of  character  of 

improvements  placed  on  property  4103 

STREET  CLOSING,  proposed.  Report  of  City  Planning  re  conformity 

to  Master  Plan  of  4133 


CIVIL  SERVICE  COMMISSION 

DISABILITY  TRANSFER  of  Civil  Service  employee, salary  range  under  4115 

EXAMINATION,  Right  of  applicant  to  participate  in,  for  same 

position  from  which  he  has  resigned  (Jno, Little  case)       4128 

IE  AVE, 

MILITARY 

City  Sc  Coxrnty  employees  under  Military  & 
Veterans'  Code  Sec,  395  4098 

WITH  PAY,  Compensation  limited  to  30  days  4124 

SICK  -  Re  Civil  Service  rules  and  Charter:  Employees  4079 

MUNICIPAL  COURT  attaches  Dept, Physic Ian  4065 

and  employees  -  General  and  Civil  Service  rights  4072 

PART-TIME  EMPLOYEE,  Right  of,  to  have  seniority  increments  earned 

applied  upon  appointment  to  full-time  position  4159 

POLICE  RUIES,  Amendment  of  - 

Awarding  Police  Dept.  members  for  meritorious  or  heroic     4104 
conduct  not  within  1st  or  2nd  deg« commendation 

POSITIONS  of,  and  Civil  Service  status  of 

Chief  of  Dept,  of  Electricity 

Director  of  Property  4075 
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AIRPORT  BONDS  (194.5),  Expenditure  of  funds  derived  from         4109 

COMPENSATION  of  Court  Reporters  re  transcripts  -  Penal  Code 

Section  869  4145 

INTANGIBLES,  Business  situs  of,  for  taxation  purposes  - 

owned  by  foreign  corporation  or  owner  In  another  state      4086 

MARKET  STREET  RAILWAY  final  payment  4122 

OVERTIME,  payment  of  to  park  employees  when  appropriation  has 

been  made  subsequent  to  said  overtime  worked  4138 
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DEAD,  UNCLAIMED,  Right  of  Public  Health  Department  to  perform 

autopsies  or  necropsies  on  4091 

DEPUTY  REGISTRARS,  Compensation  of,  on  per-signatvire  basis  4084 
DISABILITY  transfer  of  Civ.Serv. employee  -  Salary  range  under  4115 
DOCTORS, 

Duly  licensed,  permitted  to  Join  Plan  I  of  Health  Service 
Board;  Plan  invalid  as  it  does  not  provide  for 
uniform  rates  of  compensation  for  all  doctors     4107 

Psychiatrists  and,  employed  by  Juvenile  Court  Dept,  called 
to  testify  as  expert  witnesses  before  Superior 
Court,  compensation  of  4106 


DEPARTMENT  OP  ELECTRICITY 


CHIEF  of  the  Department  of  Electricity  and  Director  of  Property, 

Civil  Service  status  of  4076 


DEPARTMENT  OP  FINANCE  &  RECORDS 

PURCHASE  &  USE  TAX 

Exemptions  -  Construction  of,  re 

Property  employed  in  transportation  of  persons 

and  property  in  intrastate  &  interstate  or 

foreign  commerce  4095 

REGISTRAR  OP  VOTERS 

Duties  as  defined  in  Sec,  122,  Elections  Code  re 

registration;  Right  to  register  after  39th  day 

before  election  4120 


.  E  - 

EI£CTION 

Registrar  of  Voters,  Duties  as  defined  in  Election  Code 
Sec.  122  re  registration;  Right  to  register 
after  39th  day  before  election  4120 

ELECTRICITY,  Dept .  of  -  See  "D'*  section;  Dept,  of  Electricity 
EMERGENCY,  Sufficiency  of  evidence  of,  to  support  legislation 

regulating  possession  of  and  evictions  from  community 

housing  accommodations  4066 

EMPLOYEES  of  Mvmicipal  Court,  and  attaches, general  rights        4072 
ENLARGEMENT  of  building  containing  non-conforming  use  as 

violating  zoning  laws  4056 

EMPLOYEE,  part-time,  right  to  seniority  increments  upon  fiill-tlme 
EXAMINATION  appointment    4159 

MEDICAL,  Exemptions  from  (Child  Care  Centers)  because  of 
parents'  religious  beliefs  may  not  be  provided 
by  administrative  rule  when  not  established 
by  law  4063 

POSITION  from  which  applicant  has  resigned.  Right  to 

participate  in  (Supt.Bur.Bldg.Insp. )  4128 

EXEMPTION 

MEDICAL  EXAMINATION  (Child  Care  Centers)  because  of 

parents'  religious  beliefs  may  not  be  provided 
by  administrative  rule  when  not  established  by 
law  4063. 

PURCHASE  and  USE  TAX 

Agency  of  State  of  California;  Cling  Peach 

Advisory  Board  4069 

See  also  •*?"  section  -  Purchase  &  use  Tax 

EX  OFFICIO  members  of  Commissions,  Rights,  Duties  and 

obligations  of  4094 

EXPENDITURE  of  funds  derived  from  1945  AIRPORT  BONDS  4109 
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PAIR  RENT  COMMITTEE 

Application  to.  Duty  of  Clerk  to  receive  4054 

Permanent  hotel  housing  acconnnodatlons.  Duties  and 

procedure  4080 


PILING, 


Exemption  of  Chief  Probation  Officer  from 

payment  of,  for  filing  Pet,  to  Estab,  Birth 

of  child  who  Is  ward  of  Juvenile  Court  4127 


SHERIFP»s, 

Exemption  of  Housing  Authority  of  City  and 

Co\inty  from  payment   of,    set  forth  In  Political 

Code  Sec.   4300B  under  provisions   of  Govt*   Code 

Sec.    6103  4078 

PISH  AND  GAME;    propagation  and  prevention;    Use   of  county's 

share   of  fines  for  purchasing  moving  picture   projector  4108 

FOREIGN 

CORPORATION,  Business  situs  of  Intangibles  for  purposes 

of  taxation  owned  by  owner  in  another  State  or    4086 

FUNDS  DEPOSIT  ACT,  CITY  &  COUNTY  - 

Amendments  to  as  (1)  Removing  requirement  of  consent  of 
Bd.  of  Supervisors  of  Time  Deposit,  etc.,  of 
Treasurer  and  (2)  Affecting  change  in  approval 
requirements  by  City  Attorney  to  authority  of 
Treasurer  4087 

FUNERAL  DIRECTORS  and  MORTICIANS  are  subject  to 

Purchase  &  use  Tax  -  re  personal  property  sales  4137 
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FINANCE  &  RECORDS.  DEPT.  OP 

PURCHASE  &  USE  TAX 

Exemptions  -  Construction  of,  re 

Property  employed  in  transportation  of  persona 

and  property  in  intrastate  &  interstate  or 

foreign  commerce  4095 

REGISTRAR  OP  VOTERS 

Duties  as  defined  in  Sec.  122,  Elections  Code  re 

registration;  Right  to  register  after  39th  day 

before  election  4120 


»-toei?  <ss  r  ,o«a  at 


FIRE  DEPARTMENT  &   FIRE  COMMISSION 

CHARTER  Section  16Q?  to  be    interpreted  as   operating 

retroactively   (Connolly  case)  4077 

SICK  LEAVE 

Department  Physician,  Rights  of,  re  4065 

WITH  PAY  of  employees  pursuant  to  Charter  and  Civil 

Service  R\i3e  s  4079 

UNDERGROUND  TANKS  for  Storage  of  gasoline,  capacity  of, 

when  permission  granted  to  store  in  excess  of  5000  gals. 

under  Fire  Code  sec.  333  4055 


-  G   - 

GARLOCK  PACKING   COMPANY 

intangibles.    Business   situs   of,    for   purposes   of  taxation 
owned  by     foreign  corporation  or   owner  in 
another  State  4086 

GARAGE,   ST.   MARY'S  SQUARE  -  Contribution  toward  cost  by  City  4061 

GASOLINE,    Capacity   of  xinderground  tanks   for   storage   of, 

when  permission  granted  to  store   in  excess   of  5000  gals. 

under  Fire  Code   Sec.   333  4055 

GODEAU.  INC. 

Liability  of  City  and  County  for  acts  of  employees  of 

San  Francisco  City  and  County  Hospital  4147 


-  H  - 
HOSPITAL,  San  Francisco  City  and  Coionty,  Liability  of  City  and 

County  for  acts  of  employees  of  4147 

HOSPITALIZATION  for  Health  Service  System  members  outside 

City  and  County  4082 

See  also:  "H"  Section:  HEALTH  SERVICE  SYSTEM 

HOUSING  ACCOMMODATIONS 

Community, 

Sufficiency  of  evidence  of  emergency  to  support 
legislation  regulating  possession  and  evictions 
from  4066 

Hotel,   permanent  -  Duties  and  procedure  - 

Pair  Rent  Committee  4080 

HOUSING  AUTHORITY  of  City  and  County  «  Exemption  from  payment 
of  Sheriff's  fees  -  set  forth  in  Political  Cede  Sec, 
4300B  under  Gov,   Code  Sec.    6103  provisions  4078 

HOUSING  AUTHORITY,   State, Bldg.Constr. permits-local  ordinances   or  4154 

HOWSER,    Hon.   Frederick  N. 

Milk,   certain  products,    price   regulation  -  Municipal 

Charter  governs   over  State   law  4126 


^or.atilt' 


HEALTH  SERVICE  SYSTEM 

HEALTH  SERVICE  BOARD,  Power  to 

(1)  Adopt  Indemnification  and  closed- panel  plans; 

(2)  "    standards  of  adequate  medical  care; 

(3)  Divide  medical  fund  in  accordance  with  n\imber  of 

employees  in  different  plans; 

(4)  Require  different  contributions  based  on  fees  charged 

under  variovis  plans; 

(5)  Establish  a  plan  of  indemnification  by  Health  Service 

System.  4083 

HOSPITALIZATION  for  members  outside  of  City  and  Covmty  4082 

PLAN  I  of  Health  Service  Board  -  valid  Insofar  as  all  duly 

licensed  doctors  are  permitted  to  join  ;  invalid  insofar 
as  it  does  not  provide  for  uniform  rates  of  compensation 
for  all  doctors  4107 


-  I  - 

ILLEGALLY  PARKED  AUTOMOBILES,   removal   of  by  Police  Dept.  4059 

INCOMPETENTS,    repatriation  of  mental   -   one   year  residence   nrovis   4149 

INCUMBENT,    piace   of  name   on  ballot   of,   when  more   tfian  one    P^°vis.4i49 

candidate  for   office.    (Superior   Judge)  4068 

INTANGIBLES,   Business   situs  of,   for  purposes   of  taxation  owned 

by  foreign  corporation  or  owner   in  another  State  4086 

INTERNMENT   CAMP,   effect   of  absence  while    in,   on  pension  and 

retirement   rights  4085 

INTERPRETATION  of   BIDS   in  re  S.   P.   Museum  of  Art  4051 


♦  J  » 


JUVENILE  COTJRT 


DOCTORS  and  PSYCHIATRISTS  employed  by.    Juvenile   Coxxrt  Dept. 
called  to  testify  aa  expert  witnesses  before  Superior 
Coxirt,   Compensation  of  4106 

PILING  PEES  -  Exemption  of  Chief  probation  Officer  from 

payment   of,   for  filing   Petition  to  Estab.iah  Birth  of 

child  who  is  ward  of   Juvenile   Covirt  4127 

PART-TIME  EMPLOYEES,   Right   of,    to  have  seniority  increments 
earned  applied  upon  appointment  to  full-time  position  - 
Civil  Service  4159 


-  L  - 


I£AVS> 

MILITARy 

City  and  Coimty  employees  xinder  Military  and 
Veterans'  Code  sec.  395  4098 

Compensation  limited  to  leave  not  in  excess 

of  30  days  4124 

Contributions  to  Retirement  System  while  on, 
under  Charter  sec.  161  can  be  considered  as 
"Monthly  compensation  earned"  while  abaent 
under  Charter  sec.  165.2(a);  also, term 
"Monthly  Compensation  Earned"  includes  com- 
pensation that  would  have  been  earned  had 
he  not  been  absent  4090 

SICK, 

Department  physician  (Fire  Dept.),  Rights  of  re       4065 

WITH  PAY  -  of  employees  pursuant  to  Charter  and  Civil 

Service  Rules  4079 

LEGISLATIVE  REPRESENTATIVE,  STATE,  Supervisor  may  not  be  appointed 

within  one  year  -  Charter  Section  5.  4140 

LIABILITY  of  City  and  County  re  acts  of  employees  in  San  Fran- 
cisco Hospital  4147 

LIBRARY,  branch,  in  Washington  Square  4157 

LIBRARY  COMMISSION  -  Ex-officio  members  of  (Art)  Commissions; 

Rights,  duties  and  obligations  of  4094 

LICENSE, 

CITY,  Contractors  licensed  by  State  need  not  obtain        4153 

PEES  charged  property  owners  for  restricted  parking  areas 

-  painted  white  lines  4151 

LIGHTING 

FACILITIES  in  new  streets,  cost  of,  shall  be  paid  by  those 
paying  for  construction  necessary  to  open 
streets  4139 

STANDARDS,  installation  of,  xmder  contracts  with  private 

owners  -  Applicability  to  Purchase  &  Use  tax  4081 
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MARKET  STREET  RAILWAY  final  payment  4122 

MASTER  PLAN,  conformity  to,  of  proposed  closing  of  street  - 

Report  of  Dept.  of  City  Planning  re  -  effect  4133 

MEETING,  special.  Legality  of  resolution  designating,  at 

Civic  Auditorium  for  hearing  on  ordinance  -  Redevelopment 

area  4096 

MEETINGS,  Power  of  Park  Commission  to  regulate  holding  of,  in 
park;  use  of  band  concoiirse  -  public  address  system  by 
private  groups  4119 

MILITARY  LEAVE 

City  employees  under  Military  &  Veterans'  Code  sec,  395     4098 

Individual  absent  on,  and  contributing  to  Retirement  System 
vinder  Charter  Sec,  161,  can  be  considered  as  having  "Monthly 
Comijensation  Earned"  for  period  of  absence,  under  Charter 
Sec.  165.2(a);  also,  term  "Monthly  Compensation  Earned"  in- 
cludes compensation  that  would  have  been  earned  had  he  not 
been  absent  4090 

MILITARY  LEAVE  WITH  PAY  -  Compensation  limited  to  not  in  excess 

of  30  days  4024 

MILK 

pasteurization  of.  Right  to  require  within  City  limits; 
Right  to  require  permit  from  milk  producer  or 
distributor  already  licensed  by  another  approved 
milk  inspection  service;  right  of  State  Director 
of  Agriculture  to  require  S.P,  to  inspect  milk 
to  be  sold  in  another  city  4118 

Price  regulation  -  Municipal  Charter  governs  over  State  law  4126 

MORTICIANS  and  funeral  directors  subject  to  Purchase  &  Use  Tax   4137 

MONTHLY  COMPENSATION  EARNED  -  Individual  on  military  leave  con- 
tributing to  Retirement  System  considered  as  having,  for 
period  of  absence  4090 

MOTOR  VEHICLES 

AUTOMOBILES  illegally  parked.  Removal  of  by  Police  Dept.    4059 

AUTOMOBILE  WASHING  permitted  in  bldg*  in  commercial  dlst.   4089 
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MUNICIPAL  COURT 

ATTACHES  or  employees  of  -  Civil  Service  &  general  rights   4072 

CLERK 

Property  in  litigation  deposited  in  Court,  assessment 

of  -   Municipal  Coiirt  Special  Deposit  Fund        4067 

OFFICIAL  REPORTERS  not  entitled  to  membership  in  City  & 

County  Retirement  System  4092 

PAYROLL  CERTIFICATION,  necessity  for,  by  Civil  Service 

Commission  -  and  vacation  and  sick  leave  benefits 

re  Reporters  of  4141 

MUNICIPAL  COURT  SPECIAL  DEPOSIT  FUND  -  Property  in  litigation 

deposited  in  Court,  Assessment  of  4067 

MUNICIPAL  RAILWAY 

Operation  on  California  Street  4150 

Purchase  &  Use  Tax,EJtempt  from  tax  on  materials  furnished 

under  mileage  rental  agreement  414S 

MUSEUM  OP  ART,  S.  P.  -  Interpretation  of  bids  re  4051 
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ANNUAL  SALARY  ORISTNANCE,  Administrative  provisions,  discretion 

and  duties  re  working  conditions  under  Charter  sec.  151     4110 

APPROPRIATION  by  Bd.  of  Supervisors  for  fund  to  aid  passage  of 

State  constitutional  amendment  4105 

BUTANO  FOREST  - 

Appropriation  by  City  and  County  for  piirpose  of  assisting 

in  purchase  of,  as  State  park  is  valid; 
Appropriation  for  such  pappose  constitutes  "public  improve- 
ment" within  meaning  of  Charter  Sec.  72      4130 

HEALTH  CODE  -  CORPORATION  is  construed  as  a  person  under  the 

code  provision  requiring  persons  to  deliver  stray  animals 

to  the  Pound  4114 

LEGISLATIVE  REPRESENTATIVE,  State,  Supervisor  may  not  be 

appointed  within  one  year  -  Charter  Sec,  5  4140 

MARKET  STREET  RAILWAY  final  payment  4122 

MUNICIPAL  RAILWAY  may  operate  on  California  Street  4150 

OFF-STREET  PARKING  BONDS,  Use  of  proceeds  from  sale  of,  may  not 

be  \ised  for  municipal  garage  4136 

OVERTIME,  pa jrment  of, to  Park  employees  when  appropriation  has 

been  made  subsequent  to  said  overtime  worked  4138 

REMOVAL  of  illegally  parked  AUTOMOBILES  by  Police  Department     4059 

STREET  LIGHTING  facilities  in  new  streets  or  subdivisions  shall 
be  borne  by  person,  persons  or  corporation  paying  for 
construction  necessary  to  open  streets  4139 

TREES,  ornamental  or  othei»wise.  Abatement  as  public  nuisance     4121 

VACANCY  of  Supervisor  Christensen,  Procedure  to  fill  4058 
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NAME,  Place  of  on  ballot  of  Incvunbent  Superior  Judge  when  more 

than  one  candidate  for  office  4068 

NECROPSIES  or  autopsies  on  unclaimed  dead.  Right  of  Public 

Health  Department  to  perform  4091 

NOTICE  of  Ordinances  on  introduction  as  required  in  Charter 

Section  13  4064 

NUISANCE,  public 

ACTION  which  Board  of  Supervisors  may  take  4053 

TREES,  ornamental  or  otherwise.  Abatement  of,  as  4121 
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OBSTRUCTIONS,  unauthorized,  on  public  sidewalks  - 

prevention  and  removal;  responsibility  of  Public  Works 

Director  and  Chief  Administrative  Officer; 
permits  for  Sidewalk  obstructions 


4052 


OFFICERS,    City,    Bureau  and  Dept,    heads  not   prevented  by 

provisions   of  Charter  from  serving  on  committee  organized 
by  private   Individuals  for  collection  and 
dlsbxirsement    of   private  fvinds  for  benefit   of 
underprivileged  youth  4070 

OFF-STREET  PARKING  BONDS,   Use   of  proceeds  from  sale   of,   may  not 

be  used  for  municipal  garage  4136 

Supplementary  4152. 


ORDINANCES   on  Introduction  as  required   In  Charter  Section  13, 
Notice  of 


4064 


OVERTIME,    Payment   of,    to   Park  employees  when  appropriation  has 
been  made  subsequent   to  said  overtime  worked 


4138 


eri    .^aed  bti»  u»»iu0. 


-:'i...'i..«-7.      . 
.1    lOl    i>F- 


Tctnl  no 


-  p  - 

PACIFIC  TELEPHONE  &  TELEGRAPH  COMPANY  franchise  - 

Right  of  City  to  Install  traffic  signal  cable  In 

conduits  constructed  by  company  4125 

PALACE  OF  FINE  ARTS  buildings  and  groxmds  - 

Authority  of  Park  Commission  to  lease  for  home  exhibit      4116 

PARENTS'  religious  beliefs  -  Exemptions  from  medical  examination 
because  of,  may  not  be  provided  by  administrative  rule 
when  not  established  by  law  (Child  Care  Centers)  4063 

PARK  LANDS,  use  of  for  street  purposes  -  Columbia  Square         4057 

PARKED  AUTOMOBII£S,  Removal  by  Police  Dept.  of  illegally         4059 

PARKING 

AREAS,  restricted.  License  fees  charged  property  owners 

for  painted  white  lines  4151 

BONDS,  off-street.  Use  of  proceeds  from  sale  of 

may  not  be  used  for  municipal  garage         4136 

METER  areas  to  be  established  by  Police  Commission  under 

Ordinance  4288  (Series  »39)  4129 

PARKING  METER  ORDINANCE,  Windshield  stickers  evidencing 

exemption  of  disabled  veterans  from  restrictions  of         4112 

PARTNERSHIP,  Right  of  Municipal  Court  judge  to  arbitrate  dispute 
between  partners  re  property  value  of,  not  constituting 
practice  of  law  4158 

PATROL  SPECIAL  POLICE  0PPICBR3,  Age  restrictions  on  apptmt.  of   4124 

PERMIT, 

BUIIDINO  CONSTRUCTION  -  Whether  State  Housing  Authority 

or  local  ordinances  govern  4154 

REFUSAL  to  issue,  without  conditions  to  which  applicant 
objects  -  Jurisdiction  of  Bd.  of  permit 
Appeals  on  appeal  from  such  denial  4071 

SIDEWALK  OBSTRUCTION  -  Unauthorized  obstructions  on  public 
sidewalks  -  prevention  and  removal  • 
responsibility  of  Pub.Wks. Director  and 
Chief  Administrative  Officer  4052 

PERMIT  APPEALS,  Board  of  -  See  "B"  Section:  Board  of 
PHYSICIAN,  department.  Sick  leave  rights  of  4065 

PORTSMOUTH  SQUARE,  Authority  of  Park  Commissioners  to  grant 
permission  to  Calif.  Centennials  Commission  to  erect 
buildings  on  4088 
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POSTOPPICE,  Branch  United  States  -  Property  would  require 
commercial  zoning  to  permit  private  owner  leasing  to 
U.  S.  Government  for  4111 

POUND,  public.  Regulation  thereof  by  Bd.  of  Supervisors  4073 

PROPERTY  In  litigation  deposited  In  Covirt,  Assessment  of  - 

Municipal  Court  Special  Deposit  Fund  4067 

PSYCHIATRISTS  and  DOCTORS  employed  by  Juvenile  Coxirt  Dept.  called 

to  testify  as  expert  witnesses  before  Sup. Ct. , compensation  4106 

PUBLIC 

ADDRESS  SYSTEM,  power  of  Park  Commission  to  regulate  holding 

meetings  In  park  -  use  of  band  concourse     4119 

HEARHKj  on  ordinance  re  Redevelopment  Area  -  legality  of 
resolution  designating  special  meeting  at 
Civic  Auditorium  for  4096 

NUISANCE  - 

ACTION  which  Bd,  of  Supervisors  may  take  re      4053 

TREES,  ornamental  or  otherwise,  abatement  of, as  4121 

POUNDS,  Regulation  thereof  by  Board  of  Supervisors  4073 

STREETS,  Vacation  of  -  Right  of  City  to  compensation  4062 

See  also:  "S*  Section  -  Streets. 

PURCHASE  &  USE  TAX 

ADVERTISING  MATERIAL  distributed  free  of  charge  4102 

AGENCY  of  State  of  California  exempt  from   (Cling  Peach  Bd)  4069 

EFFECTIVE  DATE  of  tax  4099 

LIGHTING  STANDARDS  installation-contract  with  private  owner  4081 
MORTICIANS  and  funeral  directors  subject  to  tax  4137 

MUNICIPAL  RAILWAY  exempt  from  tax  on  materials  furnished 

vinder  mileage  rental  agreement  4143 

NON-PAYMENT  of  tax  -  whether  proceedings  should  be  against 

purchaser  or  vendor  for  -  penalties        4148 

REFUND  of  taxes  vol\intarlly  paid  vinder  4146 

STREET  WORK  performed  xmder  contracts  with  private  owners, 

applicability  to  4075 

USE  of  PROPERTY  employed  in  Intrastate  and  Interstate 

commerce  4095 

VENDING  MACHINE  OPERATORS  subject  to  requirements  of        4135 

-  2  - 
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EMIK  COMMISSION  AND  DEPARTtlENT 
AQUATIC  PARK  -  purposes  -  reversion  of  title  4132 

BUTANO  FOREST, 

Appropriation  by  City  and  County  for  ptirpose  of  assisting 
in  purchase  of,  as  State  park  is  valid; 

Appropriation  for  such  purpose  constitutes  "public  improve- 
ment within  meaning  of  Charter  Section  72.        4130 

COLm^.BIA  SQUARE 

Use  of  park  lands  for  street  purposes  4057 

MEETINGS  in  park;  use  of  band  concourse,  of  public  address 

system  by  private  groups.  Power  of  Commission  to  regulate 
holding  of  4119 

OVERTIME,  payment  of,  to  Park  employees  -  appropriation  later    4138 
PORTSMOUTH  SQUARE,  Authority  of  Commission  to  grant  permission 

to  Cailfornla  Centennials  Commission  to  erect  buildings  on  4088 

PRIVATE  PASSAGEWAY  or  entrance  to  his  adjoining  dwelling, 

use  of  park  property  by  property  owner  as.  Authority  of 

Park  Commission  to  grant  permission  to  4100 

WASHINGTON  SQUARE,  Branch  library  in  4157 


POLICE  DEPARTMENT  &  COMMISSION 

AUTOMOBILES,  illegally  parked,  removal  of  by  4059 

PARKING  METER  areas  to  be  established  by  Police  Commission 

vinder  Ordinance  4288  (Series  '39)  4129 

PATROL  SPECIAL  POLICE  OFFICERS,  Age  restrictions  on  appointment  4123 

POLICE  RULES,  Amendment  of  -  re 

Rewarding  Police  Dept,  members  for  meritorious  or  heroic 
conduct  not  coming  within  purview  of  1st 
and  2nd  degree  commendation  4104 

WINDSHIELD  STICKERS  evidencing  exemption  of  disabled  veterans 

from  restrictions  of  Parking  Meter  Ordinance  4112 
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PUBLIC  HEALTH  DEPARTMENT 


AUTOPSIES  or  necropsies  on  vmclalmed  dead.  Right  of  Public 

Health  Department  to  perform  4091 

CHILD  CARE  CENTERS  -  Exemptions  from  medical  examination 

because  of  parents '  religious  beliefs  may  not  be  provided 

by  administrative  rule  when  not  established  by  law         4063 

INCOMPETENTS,  mental,  repatriation  of  between  states  -  whether 

one  year  residence  provision  applicable  to  minors  4149 

MILK,  pasteurization  of,  within  City  limits,  right  to  require; 
Right  to  require  permit  from  milk  producer  or  distributor 
already  licensed  by  another  approved  milk  Inspection 
service;  Right  of  State  Director  of  Agriculture  to  require 
San  Francisco  to  inspect  milk  to  be  sold  in  another  city+   4118 

STRAY  ANIMALS  -  A  corporation  is  construed  as  a  person  under  the 

Health  Code  requiring  persons  to  deliver  4114 
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PUBLIC  WORKS  DEPARTMENT 

BIDS,  interpretation  of,  re  San  Francisco  Museum  of  Art         4051 

BUDGET,  Public  Utilities  Deficit  -  Votes  required  for  amendment 
of  a  pending  measvire  -  seriatim  consideration.  Adoption 
of  budget  4131 

CONTRACTORS  licensed  by  State  need  not  obtain  City  licenses      4153 

MARKET  STREET  RAILWAY  final  payment  4122 

MUNICIPAL  RAILWAY  may  operate  on  California  Street  4150 

PACIFIC  TEL  &  TEL  CO  franchise  -  Right  of  City  to  Install 

traffic  signal  cable  In  conduits  constructed  by  company     4125 

PUBLIC  WORKS  EXEMPTIONS  -  See  *♦?•*  Section:  Purchase  &  Use  Tax 

SEWERS  In  St, Francis  Woods  &  extensions  -Maintenance  by  City  of  4142 

STREET  WORKS  -  Authorised  obstructions  4052 
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REAL  ESTATE  DEPARTMENT 

Civil  Service  status  of  positions  of 

Director  of  Property  and 

Chief  of  Dept.  of  Electricity  4076 

REGISTRARS,  Deputy,  Compensation  on  per-signature  basis  4084 

REPATRIATION  of  mental  Incompetents  between  states  4149 
REPORTERS 

COURT,  Compensation  of  re  transcripts  •  Penal  Code  sec. 869  4145 

MUNICIPAL  COURT,  Official,  not  entitled  to  membership  In 
S. P. City  &  County  Employees*  Retirement 
System  4092. 

See  also:  "R"  Section  -  Retirement  System  &  Commission 

RESIDENCE,  one  year  provision.  Applicability  of,  to  minors  re 

Repatriation  of  mental  Incompetents  between  states  -       4149 

RESOLUTIONS,  Adoption  on  date  of  introduction  -  Charter  Section 
13,  Construction  in  Skelly  Estate  Co,  v.  San  Francisco, 
9  Cal.  2d.  28  4093 

RETIRBMENT  and  pensions  -  See  "R"  Section  -  Retirement  System 
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RETIREMENT  BOARD 

CHARTER  Section  168.3  not  to  b©  interpreted  as  operating 

retroactively  4077 

INTERNMENT  CAMP,  Effect  of  absence  while  in,  on  pension  and 

retirement  rights  4085 

MILITARY  LEAVE,  Individual  absent  on,  and  contributing  to  the 
Retirement  System,  under  Charter  Sec,  161,  can  be  con- 
sidered as  having  "Monthly  Compensation  Earned"  for  the 
period  of  absence,  under  Charter  Section  165,2(a);  also, 
term  "Monthly  Compensation  Earned"  includes  compensation 
that  would  have  been  earned  had  he  not  been  absent         4090 

REPORTERS,  Official,  of  Municipal  Court,  are  not  entitled  to 

membership  in  the  San  Francisco  City  and  County  Employees' 
Retirement  System  4092 
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ST.   FRANCIS  WOOD  and  extensions   area.    Obligation  for  maintenance 

of  sewers  by  City  and  CoTinty  in  4142 

ST.    MARY'S  SQUARE  GARAGE,   Contribution  toward  cost   of  by  City  4061 

SALARY 

ORDINANCE,  Annual,  administrative  provisions  -  discretion 
and  duties  re  working  conditions  under 
Charter  Section  151  4110 

RANGE  xinder  disability  transfer  of  Civil  Service  employee   4115 


STANDARDIZATION,  Power  of  Board  of  Supervisors  under  Charter 

fee,  151,3  re  4074 
lity  of  City  and  County  for  acts  of  employee! 

SAN  FRANCISCO  MUSEUM  OP  ART 


4147 


BIDS,  Interpretation  of,  re  4051 

SCHOOL 

BONDS  -  Resubmission  within  six  months  inhibited  - 

Initiative  procedxire  4156 

SERVICE  FUND,  Allowances  to,  from  State  School  Fund        4134 

SECTION  168,3  of  the  CHARTER  not  to  be  interpreted  as  operating 

retroactively  4077 

SEWERS,  Obligation  for  maintenance  of,  by  City  and  County  in 

St.  Francis  Wood  and  extensions  area  4142 

SICK  LEAVE  WITH  PAY  of  employees  re  Charter  and  rules  of  the 

Civil  Service  Commission  4079 

SICK  LEAVE  RIGHTS  of  Department  physician  -  Fire  Department      4065 

See  also:  Civil  Service  Commission  -  Section  "C" 

SI33EIBALKS,  Unauthorized  obstinictlons  on  public  -  prevention 

and  removal;  responsibility  of  Public  Works  Director  and 
Chief  Administrative  Officer;  permits  for  sldwalk  obstruc- 
tions 4052 

SKELLY  ESTATE  COMPANY  vs.  SAN  FRANCISCO,  9  Cal.  2d.  28  - 
construction  in,  i?e  resolutions,  adoption  on  date  of 
Introduction,  Charter  Section  13  4093 

SPRINKLER  SYSTEM,  Building  Code  requirement  re  -  in  connection 

with  alteration  or  addition  to  existing  building  4060 

SOCIETY  FOR  THE  PREVENTION  OF  CRUELTY  TO  ANIMALS 

PUBLIC  POUNDS,  Regulation  thereof  by  Bd.  of  Supervisors     4073 
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STATE  of  California 

CONTRACTORS  licensed  by, 

need  not  obtain  City  license  4153 

HOUSING  AUTHORITT  - 

Granting  of  permits  for  constinictlon  of      4154 
buildings  -  whether  local  ordinances  govern  or 

LEGISLATIVE  REPRESENTATIVE  -  Supervisor  may  not  be  appointed 

within  one  year  -  Charter  Sec.  5  4140 

SCHOOL  FUND  •  Allowance  to  City  &  County  School  Fund  from   4134 

STICKERS,  windshield,  evidencing  exemption  of  disabled  veterans 

from  restrictions  of  Parking  Meter  Ordinance  4112 

STORAGE  CAPACITY  of  \inderground  tanks  for  gasoline  when 

permission  granted  to  store  in  excess  of  5000  gals,  under 

Fire  Code  Section  333  4055 

STREET 

CLOSING  -  Report  of  Dept.  of  City  Planning  re  conformity 

to  Master  Plan  of  proposed.  Effect  of       4133 

LIGHTING  facilities,  street,  cost  borne  by  those  paying  for 
construction  necessary  to  open  streets  in 
new  subdivisions  4139 

VACATION  of  public. 

Right  of  City  to  compensation  406a 

WORK  performed  under  contracts  with  private  owners  -  whether 

Purchase  &  Use  Tax  applicable  4075 

SUFFICIENCY  of  evidence  of  emergency  to  support  legislation 
regulating  possession  of,  and  evictions  from,  community 
housing  accommodations  4066 

SUPERIOR  JUDGE,  Ballot  -  Place  of  name  of  incumbent,  when  more 

than  one  candidate  for  office  4068 

SUPERVISOR  may  not  be  appointed  State  Legislative  representative 

within  one  year  -  Charter  Section  5  4140 
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SHSRIFP 

Exemption  of  Housing  Authority  of  the  City  and  County  of  San 
Francisco  from  Payment  of  Sheriff's  fees,  set  forth  in 
Political  Code  Section  4300B  under  the  Provisions  of 
Govemment  Code  Section  6103  4078 
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TANPG5,  underground,  capacity  of  for  storage  of  gasoline  In 

excess  of  5000  gals,  under  Fire  Code  Section  333  4055 

TAX,  non-payment  of,  whether  proceedings  shotild  be  against 
purchaser  or  vendor  for;  Liability  of  purchaser  for 
penalties  4148 

TAXATION,  Business  situs  of  intangibles  for  purposes  of,  owned 

by  foreign  corporation  or  owner  in  another  state  4086 

TRAFFIC  SIGNAL  CABLE  in  conduits  constructed  by  Pac  Tel  &  Tel  Co; 

Right  of  City  to  install  4125 

TRANSFER,  DISABILITY,  of  Civil  Service  employee  -  salary  range   4115 

TREES,  ornamental  or  otherwise.  Abatement  of,  as  public  nuisance  4121 
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TAX  COLLECTOR 

Purchase  and  Use  Tax 

Applicability  to  transactions  Involving  advertising 

material  distributed  free  of  charge  to  retailers     4102 


TREASURER 

City  and  County  Funds  Deposit  Act;  1947  Amendments  to,  as 

(1)  Removing  Requirement  of  Consent  of  Board  of 
Supervisors  to  T ime  Deposit,  etc.,  of  Treasurer  and 

(2)  Affecting  a  Change  in  Approval  Requirements  by 

City  Attorney  to  Authority  of  Treasvirer  4087 
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UNAUTHORIZED  OBSTRUCTIONS  on  public  sidewalks  -  prevention  and 

removal;  responsibility  of  Public  Works  Directors  and  Chief 
Administrative  Officer;  permits  for  sidewalk  obstructions   4052L 

UNCLAIMED  DEAD,  Right  of  Public  Health  Dept.  to  perform 

autopsies  or  necropsies  on  4091 

UNDERGROUND  TANKS,  Capacity  of,  for  storage  of  gasoline  when 
permission  is  granted  to  store  in  excess  of  5000  gals, 
under  Fire  Code  Section  333  4055 
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VACANCY  of  Supervisor  Christensen,  Procedure  to  fill  4058 

VACATION  of  public  streets.  Right  of  City  to  compensation  re  4062 

VEHICLES 

AUTOMOBILE  illegally  parked.  Removal  of  by  Police  Dept*  4059 

VENDING  MACHINE  OPERATORS  subject  to  requirements  of 

Purchase  and  Use  Tax  4135 
VETERANS,  disabled,  windshield  stickers  re  Parking  Meter  exempt.  4112 
VIVISECTION,  proposed  legislation  to  abolish;  initiative 

procedxire  4155 
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WASHINGTON  SQUARE,  Branch  library  In  4157 

WINDSHIELD  STICKERS  evidencing  exemption  of  disabled  veterans 

from  restrictions  of  parking  Meter  Ordinance  4112 
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YOUTH,  underprivileged,  collection  and  disbursement  of 

private  funds  for  benefit  of  -  City  Officers,  bureau 

and  dept.  heads  not  prevented  by  Charter  from  serving 

on  committee  organized  by  private  Individuals  for  4070 
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ZONING: 

See  also  "C**  Section:  City  Planning  Commission 

COMMERCIAL  DISTRICT 

Automobile  Washing  permitted  In  building  In       4039 
Branch  U.S.  Post  office  -must  be  In  (re  lease)    4111 

NON-OONPORMING  USE 

Enlarging  of  building  containing,  4056 

STIPULATION  ro  application  for  zone  change.  Planning  Com. 
may  accept  -  then  constitutes  limitation  of 
character  of  Improvements  placed  on  property      4103 
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January  5,   lf>48 


I  b*Ttt  your  request  for  an  oplnl«a  a*  follows t 

"I  as  •nclosla    berowlth  copy  of  l«tt«r  received  from  th« 
City  Arohlteot  raising   ttks  question  as   to  tho  proper  ;;iethod 
of  award  of  contract  under  aoiae  Irre.ralar  bids  which  have 
b««n  racelved.      I  would  llice   to  obtain  :your  opinion  as   to  the 
proper  award  to  be  made  ai^  In  partloular  •» 

•(1)  Can  the  alterrtates  of  the  second  bidder,  onHon  iros,, 
be  assttiMid  to  be  eitaor  an  addition  or  a  deduction  as  we  de- 
sire,   since  thoy  were  neltber  Labeled  one   or  the  oUisr? 

"(2)     Can  any  eoif.nlsat^ce  be   tak«a  of  the  apparent  fact  that 
the  aBM>tmta  snown  for  alteriiatas  under  the  low  bid  of  the 
Dinwiddle  Constinictlon  Company  imv0  b^en  reversed?" 

(Enclosed  copy  of  Idtter) 
•aids  were  rectrlved  on  l  eeen'Jber  ICth  for  Alterations  xo  fie 
San  i^lranclsoo  vuee\iMi  of  Art,   Veteraus  war  Memorial  Building, 
Clvle  Center. 

"Two  mlstakea  occurrad«      In  tloA  first   instance,   PinwlMle  Con^ 
atruetiwi  Co.'^Mmy  transposed  t  elr  fl;:iu*«s  on  th9   two  alternatea 
by  salstaka. 

"En  tho   aeeond  cas@,   trie  iild  Forai  r*(enSL   'Add  or  c'iedact  ttiO  sum  of 
[i  )  Dollars  for  tiw  two  alternates.* 


''Cimrlddie  Coiistructlon  Cos^any  and  Adam  Arras  k  'ion  crossed  out 
the  wcrd   »do'iuct',   wiall©  «onson  itros.  bid  on  the  alternate  read 
*A4d  or  deduct  tlM  sum  of   (v  )•* 

"These  two  alternates  were  for  additional  woric  not   In  the   original 
plans  and  spaolflGatlona,   or  vers   they  Included  in  the  contract 
price, 

''Attached  please  find  Tabulation  of  i^lds  and   proposal  F^tm, 

"As  tnls   cltuAtlon  is  very  confaslm;,    I  would  «U4tg*«t  tiAt  you  ask 
the  City  Attorney   for  a  ruling  on  th«  saswi.'' 

0  f  I  s  I  0  jr 


In  rendering  this  opinion,    I  sfall  an«*flr  your  questions  la  tha  order 
in  which  they  are  asscadt 

1.      In  the   Interpretation  of  tlj»  Intention  of  a  party  to  a  eontraet, 
the  general  rule    la   that  parol  eviderce  7sy  not  bo  lr;tro<5ucad  to  vary  its 
terms.     This  rule,   howevar,   Ooee   not  apply   in  oases  where  any  amhl/;ulty 
exists  In  the   Inatruwent.     Altaoujh  the  bid  lts<ilf   Is  not  a  contract.   Its 


aeecptance  irlll  erasto  a  contractual   rslntlonship,  and  tba  aama  rulaa 
of   Intorpratatlon  s.iould  b«  follovad.     Tue  bid  of  .;;onson  bro»,   la 
■  osceptibla  of  two  intcrpratiitiona,     Tlio  fi^jurea  appaarlni;   in  tha 
altarnatos  ^y  be  «lth<ir  added  or  daducted  from  the  principal  bid  aa 
nada.      Iiowovar,    In  tha  propoaal  e&llln<;  for  the  bid  It   is  Quite  clear 
that  the  »ca*k  to  be  done  ucidei*  alternatea   1  or  2  la  additional  work 
and  not  a  i?art  of   tha  original  proposal.      I  advise  you  tiaerafora  tiJit 
while   It   o»7  appear  tit&t   tlrie   sua:»  jjiijht  be  olthar  de>:luoted  or  added 
tiiay    luat  be  added  In  tnla  eaae  beoauae  all  of   the  facta  are  obvloua 
to  all  persona   coneemed,    and  a  contract  may  be  explained  by  r^Afertinoa 
to  the   olrouaatancea  surroiindlni^;   ita  .-aaicliHj.     T^^ae  clxrcumatancea  show 
quite  clearly  that   the  City  as  well  as   tl»  bidder  intended  thst  any 
amounts  apoearin^  in  alternates  1  or  2  should  bo  added,    (civil  Code. 
Section  1647). 

2.     Re{;*«^iir>o  your  second  question,    I  Sfivlae  you  ttAt  «i  Decef?^ar 
18,    1947,   upon  a   request  frora  yoor  d0part.neat,    i  wrote  an  opinion  that 
any  bidder  mlriit  withdraw  his  bid  upon  the  disooverj  of  an  honest 
alstake  in  hia  bidding*      I  advise  you  that   in  the   Il.i;ht  of  tha  w<Mfk 
required  to  be  done  here,   the  figures  are  so  far  out  of  line   that   it 
Is  at  ones  obvious   that  a  nlstake  iiaa  been  ntade,   and  toat   the  salstake 
was  unlntentlorial  on  the  part  of  tiis  bidder. 

Since  you  :Bay  take  oo^'nlaanee   o£  thla  atlatake*   the  bidder  should 
be  permitted  to  withdraw  hla  bid.      (iiee  City  Attorney's    opinions  of 
Au4.;ttat   16,   1^59,   and  ryeoamber  la,   1947), 

Kespeotfully  submitted. 


cm'  ATT  Mm.r 


Toi   iioard  of   rubllc   .lorka 
»J«tf 


January  3^  X94a 


SubJi»ott     Qtuoit^u^isad  obati'uatlona  on  pvibllc  sldewallcs| 

Diroc  tor*  or  FuIjUc    ^ovUs  and  Ciiioj?  rtciiaJLnia«» 
tt*ativs  Oi'ric«r;  por%ilt«  for  Bidawalk 
obati'uctiona 


Daar  Sirt 


I  liave  jour  request  for  vxk  <^lulo3a  as  roXlowat 


"Ur,  A«  CMappari,  mr 

of  property  on  Lot  14,  Bl^  iy^ 

comaj'  o£  j-iuah  iitruot  oau  ,   .^.-^-^ s-^.,  V'«J*~ 

xsisalon  en  Jimo  25,  tuiu  ^  l^^on  posts  lu  Uu« 

weatorly  aidewalk  area  oi  ,   to  pravunt  velii- 

oXcs  Trcoa  parkin^;  Qi3,  tU«  aXJ^-wolk  cxxiu.  daisaElni;  Ma  builds 

"Sha  IJiraotor  oi'  ?ui)lie  orks  ini*oi*taeil  tir.  Ohiwkrari'i 
that  h«s  waa  wit^'itHit  autiiority  to  gran',,  hif.  r^jqiieat,  'lliorQ* 
»^  li  lx»on  posta  out  ri'cau  a  li^  '  i^^t  in 

,.ulk  at  iO  foot  lat4»rv&is,  ^ke 

>.     .    .    «^oii_    C/i.-l"'-'       ''fiCS©,       *iie    y<Si>£»;  -....- . ;*Ct3?4ca 

iiouxJiuU  Mi>  1  titjiat  1ms  jsoat  raiaove  tha  poata.     ilia 

noi-ici*  liaa  bo  -.  i, 

"Mr,  CiUApi>ai'i  iiaa  oall«a  attmition  to  ircaa  poata 
plaoed  alBiilarXy  on  Lalaaudorii*  Sfcr»«t  boturoan  CaU.i'aruia 
aitel  Plna  Str«»et3«     f-cx  affoi«t  Ima  19«<^n  ii<aad  to  fJjnd  out  if 
Uia  i>oata  oil  L<tidesaarrf  otr^iet  m&i^Q  ul^34»d  In  accordaziaa 
with  MiTj  periait  ^raritod  by  tli©  citj«     So  far  as  we  iiava 
be«n  aJ)l«  to  aaoartaiii,  no  p«»iiait  »var  waa  gi^antad. 

"Ulli  you  plaaae  advlae  feiiia  orfiea  on  the  followlag 
q[u«ations2 

1.  Xa  It  poaalbXa  Tor  any  tiapartiaont  or  city  :ovei«^ 
Koat  to  ^'ant  a  porxdt  £op  tha  instaXlatiou  oT  poata  auoii  as 
liava  boen  pXace4  <m  Cii^Xj^a  ?laoa  mu\  on  I^ldaador^f  Str»at  / 

2.  ivhat  dapartraent  or  city  govarsasat  ia  rasp<»ialbXa 
Tor  prov«atlUj„  auoli  aXdaivaXk  obatruotloxui  an  liheao  poata 
repr«»«iit  ? 

3.  ]^!aa  Uio  own»r  or  a  pXaea  oT  property  tha  ritjht 
alt]:!.  >  ^w.  to  put  up  poata  to  protect  tlia  aldowaXk  ana 
hia  duoh  aa  havo  baaxi  pXaead  In  Urn  tvio  Xooatlona 
rafo£..^<u  -w; 

4.  If  tha  Dapartraant  or  PubXlo  v^orka  la  reapoiMilbIa 
for  pi-«v^ntin(^  auoJv  aldawaXk  oba^puationa,  »fiiat  proaadtura 
ahouXd  bo  roXXow«d? 


■6»       Wmt  vmrnponmlhlli^'    ■  ■'^—^  upcai  the  i>irootor 
Pt  fvblXc  ''orka,  or  the  Uiiioi'  atlvo  Oi^ricer,  in 

4MUM  tiw  Oiroctor  or  Publlo  -o  j..;   Lo  iiavtt  Uioite 

Oanerally*   tha  pow<^r  to  o«it;rol  and  roi^ate  the  u^e  oT  public 
atrtittts  and  aia«walk3  la  Vti«ti»d  In  Ux^  Xa£lslat.lv<»  body  of  a  samlel* 
ptaity  (lAura  V  _ncont  Co,  v»  ;K>X»a  117  Fac  iid  17),      ihia  public  ritM 
la  paLraiaouut   to  lzi.iivlauu,l  :5'rfc«<rests      {Sariw  va    '©I'iiilaijn  72  Ual.ao*), 
In  aofclnt-  p^-raxiaat  to  Uila  piymai    an.j  i»  i     tha  uao  oi'  public 

ati-eeta  aii^  aidowalka,   it  ia  i^anarally  ^i  audi  r^iiulationa 

«4mnot  l^alr  or  Inttiri^epa  with  tii«  ^eae.  v'  ^     •   public  la 

the  uao  ox*  thu  atroet  a;id  the  pax'tiuula:'  >  and  &t^asa 

M^oyed  by  tiu3  abu-tiiii^  propor»t;r  o^motR  ,.  h  there*- 

•ouablfi  ajwroiao     r  tuo  pol.'  «  /1»  or 

CAllTamalA  Jurlsprudonu<3  di  >li9e  powmv 

with  rafe -enoe  to  tit**  uae  o-^    .^-^.^**v,   -^i^.^^^,   *i-  ^^  ^^v,j^«^^a  outj 

"The  exoi'ciaa  of  tii»  polle©  pow^r  ia  aubject 
to  ao  rciatralxit  i:  ui  Its  aryatHlllsatloii.  Lito 

pra-cticttl  or  oo..  iieation  auat  b«  reKaonabxo 

una  tluxX,  la  a  ^c..^ w«,  uxeaE*olaa  la  dttpsudant  upon 

the  o^^arftotar  and  nature  o£  the  oo»dltl<ma  to  ba  mat 
or  ovorcoBoe.'* 

With  p«pticular  r&r«ronca  to  e^atructicma  oa  {Hibllo  sldowalka 
the  aaae  o£  Laura  Vlnoent  vs  Galaa  held  aa  ITollowai 

"The  City  Uouttoil  baa  broad  ijeitoral  powera 
with  reapeot  to  xaalntalnirw.  atr'^^ota  m^  aidewalka 
for  the  uaa  o£  the  publlo,  prohlbltiai^  and  prevent* 
ino,  «Mroaohi»«ita  upon  or  obstruotlona  in  or  to  auch 
sidewalks  vaA  striata  and  providlut^  I'or  th^  roiaoval  oi* 
auoh  obatruatlona.     It  la  olao  wall  aattxed  that  any 
regulatlcm  da al^od  to  oarry  out  tiiia  power  oust  have 
a  jxuit  ralatlon  to  the  objact  In  vlaw  ani  have  a  rea- 
Boaablo  tandeaoy  to  pj*osurv»  or  pi*ot©ot  Uw  public 
safety  or  coiivanlaiioo.     v^xeth^r  a  UiXm:  oonatitutna 
an  ObatruuticMcx  or  enaz*oaahiSk»it  la  In  the  I'lrat  Inatanoa 
a  nattor  wO  bu  deoldad  uy  the  ■"iX-j  wo^tkoll  and  its 
deolslon  will  not  be  opposed  by  tl^ia  aaurta  in  ^.ha 
ahsenee  or  frauds  oppraaaiun  or  a  aanlTaat  abuse  of 
dlaorotion^** 

Seotlon  24  oX  our  CUuirtar  provide  aa  iollowat 

"The  I>oard  oX'  sirapervlsors  ahall  rt»^;vOLate  by 
<»^ilnmioe  the  iaauanoe  and  rt^voctatlon  or  lioanaea 


tttA  p«rralts  for  tho  use  or*  obstruction  Ox  or 
tHBoroachxatdnt  on  }>ubXXc  «tro«»ta  ana  pXaa&a, 
•xeluaive  o£  the  t;z*aatlni^,  ox'  fratuuiises 
tiovoiiiod  ,!y  otiier  proviaioaa  or  Uiis  Chai»ti>i».*' 

Tha  .'-lilic  "orks  Uodc,   Part  2,  uimptor  10,  o£  Ui«  i>an  Praa* 
Aisoo  i&ualolpal  Codo^   oontuliia  a  a<»i»>r9)ien»lv«  system  ol*  raijuXation 
or  tii«  t^«>oa  o-  ;  or  in- 

■talleU  on  t^he  follow«.l. 

I  an  uoabltt  to  i  ,  »    "^  ..     ■  i'or  Uic 

•rection  ox*  tha  xi\*ik  inniuu  iu  q'uit*i> wloii*     w«^ci.ioii  7«i^  ax    miiO  wodo 
pruvldt»«  tliat  "it  siiall  be  utxlawx'ul  for  any  parson,  f irm,  or  corpo- 
rukion«  wit:.:;   -  iiijalon  i"i*08U  ;  i-Uaanfc  ox"  Jt*ublio  .orka,   to 

pil««  o»i>,  .JLse  obstruct  i\ip   XasiQ,  alloy »  pluco  or 

court,  or  tL.^   .        ^oax  tiiareoi',  v.  .^^  a»£w  b«  t^adad  or  not*" 

H»  a  smtttir  oa.  tti.i»:ajilstrative  oo.  ^ri  Uxis  Saetiofn  iuis  baMi 

eonslstantly  acted  upon  by  Uia  .or  Puulle  ^iorks  as  roi'ox»rint 

to  t«M8porary  oi>stiSictiori«  osi"*    ,  ,.-.--     .  ,,  ..        actlv 

itlas«     X  believe  this  coiiS'  .tad 

both  by  Its  oontaxt  and  in  \  -  .  ..airiad 

in  Seailon  63  ox^  Ui»  t*oXxa«i  wi^Uu ,  ,  x.ii«ip\,^x'  o,  ax'   wm>  ^an 

Franclaco  liunX&lpal  ^oda,  vililckx  .  follows  t 

"It  shall  bo  unXawrul  X'or  mr/  i,;)araon,  £ijim 
or  oi^poratlon  oocupyiiVt    or  iiavinfi,  oiiarc^o  or 
oontx'oX  oX'  any  precsiXses  to  pXaoo,  ox*  causa  to 
b«  placad,  or  to  sufjCar  to  r«sMalJt^  up^on  tlxa  3ld<$«- 
waXlc  or  upoo  (m6->haX#  ox"  the  '.m  front,  of 

auoh  pv*c^jtom,  any  artloXo  o.  :^  wiiicii 

ahoXX  obfltmxet  tho  i>ast)a^o  o.  '<^st  or 

sidawaXk  for  aora  t^^jui  <m»  boui'  aw  a  titaa*" 

At  first  bliish,  it  -      "^      no«a  that  tills  ssotlcox  llUmtda^: 
rafers  ouXy  to  tasq;K>rary  ob.;  ...;  oocaslonad  by  buslnoau  act^lv- 

Itias  but  z^isd  in  ottanectloii  ctlosx  Q4  ox'  U^a}  foXXcs  Coda 

which  IXaiia  tha  axoaptlons  to  .i-vaj^lon  Co,   I  b«»Xi«ve  S&ctlon  65 
dafinitoXy  pra&lblts  tli^  u:xaut;^iorlzad  erection  ox'  U10  typo  of 
posts  in  quaatlon*     xli-o  axooption.s  listed  in  Kiooticei  i>4  InoXuda 
such  iiiiitalXatiocLS  ox*  a  roXatXvaly  poinsianunt  navax'<«  uh  Xaxsp  poais, 
hydrants,  omasasntaX  treas,  bioyoXe  racks,  hitehin^>,  posts  and 
sooki&ts,  aXX  ox  whlcr.  con  bo  instaXXad  with  tiis  perulasl<m  o£ 
the   Jirootor  ox"  PubXic   «orks*     Uona  of  Uta  a>t,oeptiaixs,  howova   , 
incXi-do  those  ix^on  posts. 

AXthoutsh  Uiars  Is  no  spaeirio  aaxthority  vostad  in  Um 
ulraotor  of  the  Departi^nt  of  PubXlc  «oz*ks  to  panalt  thei  instaXX« 
ation  of  Uia  posts,  frcua  an  adoinistx'atlTa  standpoint  thay  iiresont 
A  probXdis  prisaarily  within  iiJLs  Jurladictitm  in  view  of  his  i^eaMji  aX 
oontroX  and  sup»riniatidonos  of  tha  puuXic  atreata  an^l  sidavmXks* 

13m  i^apartMont  of  i'ubXlc  ^nn'ka  is  one  of  Um  dapartsutnts 
pXaaad  undar  tha  diraoticMa  ux^  tha  Uiilaf  Adtainiatratlva  Cfxlcar  by 
Saetion  GX  of  tha  (Shartar*     Saation  60  providua  tlxat  tha  Chiaf  Ad« 
alnistratlvtj  Offioar  shaXX  ba  x*asponsibX«  to  th»  Iteyor  arid  to  tha 
Board  of  :>apax^isors  for  tha  ailainistratlon  of  aXX  affairs  of  tha 


City  and  County  Umt  ai>ti  pXaoad  in  hi»  ahavd^  ^>y  ^^-^  chartox^  and 
ordloancea,    and  \.o   t^at  end  tiiat  he   aiiall  h&\&  j^owor  anU  it   ^Jmll 
b*  his   -ic it:'    to  exercise   saporvia^on  aaiU  cwitrol  <rvttx*  th»  depftrw»uiits 
wi;                    '  .     Tiio  ultiaato  x^asponalbility  i.'or  tiie  prop«r 

iV .  uiaout   oX   Public    iojcka   would  tiioraJCora  r«at 

•it..  - .native   jXi'ictjr* 

It'i  V'f^^'V^*^<ie  to   the  i^Bwdles  that  smj'  1>«  wiTorced,   tho 
unautiior-iet;  a  ".."".  '.■Ho 

nuisancer  ai.  .  .-i 

orJinajic«  o_    -  , —   »      — _-   --    -.i^u 

Police   ood«x   idii  /   oal,   loO}   ,^^a^loi'  va»   .  oj-noiaa 

9£  CaI.  573; •  l9d«>aisaui*Oi'  imder  "^3.^.;tion'"l6  oi' 

Mm  onactiu  "  >al  wodo  j   Uiat 

any  pevaoii  .   tii«  ^oa  .J  a  lal^* 

d«is«axu>i'«     , --.  - ^ ,     .>oats  c«t:.   -.        ^e  crixidnall^ 

px'oaQCutiict*      in  an  opinion  dat^d  i>eo<»;>::^or  1?«   i.k«4«i,    I  luioTided  tliti 
Director  Oi'  i*aullc    "Ofka  tliat  ij*  ixAd  tii©  pow^^r  to  pftsiov*  witii  iiia 
o«a  orav  and  «<iuipiuQnt  an  obdtru<.;iion  on  lUa  pu  liu  3l(lf»walk«  uain^;, 
BO  Bior«  forod  zhaai  is  nmomH»SiX;f  to  do  lio  ir,   ui't^r  ,_lvi:ai,  th&  owauj? 
aotio«  and  a  roaaonabld  tl:a»  to  r&i&ov»  lt«   Uio  oMn«)r     aila  to  do  ao« 

Zn  coxitieetlon  with  the  rdapoojilblllty  th&t  reat«  upcea 

tho  Director  oi'  Public  >  oi»k3  or  tao  Uid-ef  iictnlDlstrfttlve  orriu^r  In 
th«  avant  tliat  no  aTi'lrtaative  action  is  taken  to  rm^v&  Ux»  posta^ 
it  laay  ba  point«d  out  tl^t  ti^oro  la  no  ajiiali'ic  »Mndat«  Ly  Oliartor 
or  ordinance  tliat  I  ttmi  i'ind  iireotlni;.  any  oi'^toer   i.o  in«tltute  pro* 
o«edin^,a  for  tha  raooval  oi"  ai<i«walk  obatnidtiona*     Howovor -,   Uiu 
possible  liability  ox'  yublio  omoara  Tor  nonfoau^ance  oliould  b« 
coaaidarad.     wiUi  r«i*ej»ttno«  to  tlia  law    .mvirally,  a  pv*0lio  e-Xioar 
may  hm  llabl«  lof  mxir&aaano«*  to  any  poraow  directly  injurad   KSi?rvby 
Hharti  Ilia  duty  to  act  Is  abdolu<.Cf   certain  or  iiuporativa  and  Involves 
09  <)i»«tiaQ  oi*  diacretion  an.i  whar«  the  (?fe?ana   aji  i  ability  to  j^x'^ora 
it  are  aiiown.      {I)oq^^,  vs,  Cooit  126  Gal.      "    :  .      '     .    *,  42 

Cal»   App.  0OS^)«      iiOiere  a  aldawalk  ot;,  .  garoua 

or  d«rcotivo  ooudition  o£  a  i?ubiio  at. „...  _  , —  ™.  __   „.^  .^-ad  tJftoreby, 

a  p<.iulie  ox'X'icar  imy  be  liable  \indar  ;t»aotiaii  ld£>d  oi'  tna  tiovariBaont  Coda 
vhlob.  proviisldsa  aa   Vollowat 

**Li&bilit:y,  or  oxTioor .  Tor  .laja|^a  ox'  in4'H4^-,£r.!^ 
d«fc<:tTy«  'or  '3ai'ti-;aro-.Mi,  ^ecnidition  ox',  ^pltbyio"  f>i.'opwi'tY» 
Bo  u-iTicter  oi'  tho  otato  or  or  an^-  district,  souxxu/,  or 
city  la  liable  i'or  any  «iajiui^:,e  or  Injury  to  any  :'&vacai 
it/  r«»a^Altliii,  Trora  Uxe  dafectiira  or  daageroua 
•a  or  ftiiy  p^..blle  ijroi>«A^ty,  unl«aa  all  or  tiw» 
.^__ j.^^  i'irat  aiJi>«*x*t 

"(a)    /Slroot  and  proxloata  r^^ult^/      -^^^  injury 
auatainad  waa  tlta  dlraot  and  proxleaata  result  or  auch 
dateotiva  or  dan^oroua  condition^ 

"ib)     ^otice  or  deX©otlv©  or  dan^^aroua  oon  iitioiu7 
Tha  ©rf  le«p  h«<l  natioa  oi"  s<^cb.  daraotiva  or  dani^oroua 
■  \  defaotiva  or  dan^i^roua  condition  «aa 
able  to  work  done  by  iiiia^  ox*  undor  his 
-      -   , .w^llgent,   oax^alosa  or  unworhwwnltlca 


"(•I    /foMtiovXti-j,    iuty  una  availabliity  or 
x'unils  to  rmamij  oaadltlanj./    H«  iuiu  auUiority  and  it 
was  Ilia  duty  to  reiaody  audi  aon;iIblc»i  at,  Uio  uxponao 
Oi*  t;io  :state  or  or  a  j)olit;iv;al  subdiviaicai  tiiereoT 
ani  tiiat  X'undu  Tor  Uiat  purpoao  wa.  »  itaatjctiatoly 
available  to  ^lia* 

"(d)  jIP AiXuTo  to  i*«rio4y  c<»iiltla£i  ov  jiv®  warn* 
ixii^  .<ltliin  a  roasonablw  tii-w  aTtci,*  rt»caivin  audi 
noil-  "    ■       ■■'  vujaody  a^  •••       -  -    .  i-icm,  h<s 

Tai  .  .   -o  *»a..  il»  at^pa 

to  oi    suaa  -        .     ..,..i# 

"(«}  ^fiftirul  uiie  or  p3?o|>aae'ty  and  due  eaxHi  to 
avoid  daii,j<*rjJ7  'i'hc  « >  ->>  -  ;>j-  XixJiuSP^  wua  *:*!• -wiilnydt 
while  ;iu.s:-  i)-,.lio  ^,.  .,i   ueiao  oaa^aruiiy  uaed, 

and  due  oore  «aa  bait:  .a«*u  to  avoid  Ui»  daa^i«r  due  to 

tfuc:;^  condition*" 


llijre  apocirically*  Sactiior*  113  o£  tUo  Ciiartwr  oi'  tht>  City 
and  C<>ant.y  or  uaix  i^rojiclsco  liapojruu  a  liability  dirctotly  on  tli« 
Director  or  i^iullo  v.orks  £ov  ofi  taiAl  a«i.<liiji<»iioa  in  raJLliiit:  to 
x>«aBttay  a  dei'sotlvo  ootulltion  ai  a  public  aidavalk*     lliat  «oction 
rcadi.  au  xollovat 

"If  Miy  portion   ^i'  any  3id8v»!4lU:  oj*  atreot  In  the 
city  ani  oounty  ..         ud  au  i>rov 

law  ahall  b«  In  caa  aa  t^ 

][>er3ona  ov  ■■*i'opu--.^   ™,  .    .,.„.,„,_..   .,.      ,   .'.'icif*!  u ,  ^, ,.-.,_o 

or  tu6  dlroovor  jr  puDlic  worifca,  a  .„..  Js/i^eu  r--'im,itm 
vstroBwdiad,  um»jpair«*d  Oi*  uabai-i'lca.u.i,    iiit  in  coiis«- 
quanoa  Uieraof  dauAi^a  or  losa   to  ^  u.  .;  >:.    >.■     .  .j.;jurty  ia 
aUBtaiuad  or  auTrartsdp   the  aaid  di.    u  .  >;    ;>      l1  bo  liable 
to  tha  party  injurad  Tor  tli«  daaai^w  auu^ui.icaj  provided 
that  a  no'<.lee  in  wi*ltiU{,  dii'uctin, ,  &tu«ntion  to  tixe 
•xlstanoa  or  s  in?!  dei'eot,   ana  a^svjcii'yint:  tiao  partiou- 
lax*  atrcat  i^  l  ther»oir  wl^aretm  or*  v^udr'oin  auoh 

daTeot  asia'.  iiava  b««jak  a«£>ved  upofti  auoh  dirootco* 

At  xaaat  fiv;.    — .,„  »ui:ara  at^oJU  daoas^a  aliall  iiavt*  b«>en 
auataJLued;  atiu  ;a'ovid&d  ru^*thti<r«   Uiat   ti^uro  are  at  auoh 
tiuaa  runda  available  to  tut)  aaid  dirttotor  I'op  rupairin^ 
«r  ranad^yini.  auoh  dttf<^ta  or  ba2*rioadini,  tUa  aasm*** 

Tha     oaaibla  liability  ojT  t2M  ^^^^  ^<>  "^  liaraon  Mtio  nay  ba 
injured  by  suoh  an  obsttniutioci  undar  Aot  b&19«  i)eeriii^*a  '^^onaral 
Lawa  ahould  likatriaa  b«  conaidorad.     HmX  aot  raada  .ia  x'ollowai 

"^Ifiiibility  ox'  aountiua.   clu.     Counties^  aanltti- 
palluioa  anti  aebool  diaO  111  b«  liabla  Tor 

iBjuri^^a  to  parsons  arifi  roaul<.ln     I'rom  Uia 

daotsarous  or  der  .jii.:^i,.(.aii  or  ,>        "  .  i, 

bibhwaya*  bviil  ^uula,  worka  in 

all  oaatia  wlusrt^    .._.    rttin^  or  laana,,    .. 


oouiit/,  iaunlcipaJLitj,   achool  dlatrlot,  or 

other-  board,   ojrioura  or  pcraon  haviii,    auUiority 
to  raiaedj  aucJx  coniiMon,   had  Isio^jlevL^e  or  notice 
oX*  t  iua  d«i'«»etivo  o  .ion  or  any  aacii 

•truet,  hltJmA'j,  h  ,   vorka  ox*  prop- 

erty and  failed  or  .....u.  ^^    ■•'on*  1«   tiaa 

•Jfttii'  acqiilrlrit.  auoli  itji  ai;;^  ouch 

notloo,   vo  rojaady  aiich  ..jd  and  iw^-» 

l9ot»d  Tor  a  raauu;  .jt4t.4j?lii:.:  auoii 

knowltjfijj©  or  r«oei  o  tako  such 

action  «uj  isay  be  ro«^.,.»....^,;   ..»w^-u..,.»*  /  to  protect 
tho  public  aoai^iat  aucii  aani^eroua  or  d»r«otlve 
ooaciditioia**' 

In  eonsideration  of  th«  Horc^im:,  and  in  anawor  to  your 
•paeii'io  qu&atioiia,  you  are  adviaea  ti^at  oy  opiiiioii  is  a«  follows  t 

1«     Tliat  it  vfOJila  b«  posaiblo  for  tii©  Board  of  *v  p©i>vi«ora  to 
auti^orise  tixe  ina  allafcion  of  tuo  poata  If  aft^r    =  y  into  all 

tha  facts  and  cirousiatatiooa  it  felt  Ux&t  no  subatu  at  of  tho 

ganaral  public  or  tluJ  iU>uttint.  property  owjiera  to   -.      .-.>    of  tho  atrtiet 
woul4  bo  violated  by  auch  inatallation* 

is,     *ijtt  frou  an  adislniatratlve  standpoint  the  poata  aro  tiuj 
pricMu*^  CrOnc«m  of   tJL^a  D0parti;««$nv  of  Public  >^or'k8» 

3*     xnat  tiitt  pzoparty  ownax'  does  no%  Jmva  a  rii#iiJ  to  ina  tall 
tha  posts  without  a  poredt* 

4*     !fhat  may  of  %ix»  rollowiuii  proo«»dins«  could  ba  Inltiatadi 

a*     Abat^ttsen^  as  a  pu  .llo  ZKxlsanca* 

b*     Uriffllnal  pros<»<iuti<»i. 

c«     .vU^^vaX  of  the  obtfiructioeist 

6*     AlthoUi:;h  tl\dre  la  no  spi^eiflo  muKiatd  of  law  req.  irin^ 
oitjCMr  officer  vo  take  affi -zaatXve  action  in  the  aiatter,   they  face 
a  possible  liac;ilwLt;/  xinder  tlie  proviai<ma  of  law  previously  q.^ote  ;• 
I'heir  le^^  responsibility  is  thfftrefore  o<»ii4«naurate  witli  ttiw  ext&nt 
to  eiiioh  ttiyonu  aay  be  eapeoiaxly  injured  oy  the  poata  and  to  the 
extvnt   chat  they  a»y  oonatit\ite  a  deX'ecCxVi;  ox'  dant;ero\4a  oonditic»i 
of  a  public  sidewalk. 

Hespeotfully  sub^tted. 


City  Attorney, 


To I  Mr.  7*  A.  Brooka, 

uhietf  Administrative  Officer* 


TJB 


s-i 


January  9,   1948 


SUi^JECTt      PUBLIC   NUISANCE  J    ACTIOS  WHICH  BOARD  OF  SUFKR  VISORS 
SAT  TAKE. 


G«ntlaiMn} 

Thl«  offlc*  Is  In  reo«ipt  of  your  letter  of  P«cemb«r 
1,  1947,  for  «n  opinion  as  follovai 

"I  hara  baen  diraeted  by  tba  ^^bllc  Haalth  and  ^'al- 
fara  roomlttaa  to  raquaat  an  opinion  from  you  as  to 
what  ataps  tha  Board  of  ruparvlsors  can  taka  to  onmpal 
tha  ownar  of  property  to  kaep  said  proparty  frea  of 
roeka,  dirt  and  other  dabrls. 

"In  thla  particular  Instanoa  a  Wr.   Chjurlaa  T,  8urka, 
a  real  estate  agent,  has  baan  dxaralng  dirt  and  roeka 
In  a  lot  situated  on  20th  Street  near  PoloraaStraat 
In  such  en  aaount  that  It  Is  endangering  the  property 
of  tha  other  residents. 

"The  ooawlttae  will  appreciate  It  If  It  may  recelva 
yo\ir  opinion  within  the  next  two  weeks.** 

and  a  copy  of  a  letter  addressed  to  J.  C.  Galgar*  ^'.D»» 
Director  of  Public  Haalth,  dated  Pecewber  11,  1947  as  followat 

"A  recent  Inspection  revealed  that  a  high  heap  of  clean 
earth  and  rocks  has  been  deposited  on  the  lot  adjoining 
8755»-fi0th  JJtreet. 

••The  truck  driver  was  apparently  very  careful  in 
duBplng  said  material.   Only  In  a  few  places  and  In  a 
negligible  amount  did  snail  rocks  and  earth  run  ai^alnat 
tba  foundation  of  tha  adjoining  bulldlnga* 

"A  wooden  fence  about  50"  high  separates  the  lot  from 
the  street. 

"As  the  above  condition  dnes  not  constitute  a  safety 
hasard  nor  a  health  aanaea,  any  action  by  thla  Tapartment 
la  not  daeaad  Justified  at  this  tlaie.** 

0  P  I  »  I  0  M 


California  Coda  of  Civil  Procedure,  Section  781  provide a 
as  follofwst 


•*An  action  «ay  b«  brouKht  by  any  paraon  whoa* 
proparty  la  Injuriously  aff anted,  or  whosa  porsonal 
anjoymant  Is  laaaenad  by  a  nuisance,  aa  the  aaiae  la 
defined  la  section  thlrty-fo?ar  hundred  and  seTonty- 
nine  of  the  -Ivll  ■  C  «,  nnd   by  the  Judfi^nent  In  sueh 
action  the  nuisance  may  be  enjoined  or  abated  aa 
dama. ea  recoyerad  therefor.  A  civil  action  may  be 
brought  In  the  nana  of  the  people  of  the  State  of 
<^alirornla  to  abate  a  public  nulMance,  as  the  same 
Is  defined  In  section  thlrty-four  hundred  and  elirhty 
of  the  ^Ivll  Code,  by  the  district  attorney  of  any 
county  In  which  such  nuisance  exlsta,  or  by  the  City 
attorney  of  any  town  or  city  In  which  such  rmlaanoe 
exlata,  and  each  of  said  officers  shall  have  concurrent 
right  to  bring  such  action  for  a  public  nuisance  exlst- 
Inp,  within  a  town  or  city,  and  such  district  attorney, 
or  city  attorney,  of  any  county  or  city  Id  which  sueh 
nulaanee  exists  must  brine:  such  aovlon  whenever  directed 
by  the  board  of  suporvisors  of  sueh  county  or  whenever 
directed  by  the  legislative  autboj^ty  of  such  town  or 
city." 

A  nulaanoe  la  defined  by  California  Civil  Code,  f^etloa 
S479  aa  followa: 

"Anythlnji;  which  la  Injurious  to  health,  or  Is  In- 
decent or  offensive  to  the  senses,  or  an  obatruction 
to  the  free  use  of  property,  so  aa  to  Interfere  with 
the  ooatfortable  enjoyment  of  life  or  property,  or 
unlawfully  obstruets  the  free  paassf-e  or  use.  In  the 
euatomary  manner,  of  any  navigable  lake,  or  river,  bay, 
atreflOR,  canal,  or  baaln,  or  any  public  park,  square, 
atreet,  or  highway  la  a  nulsanoe." 

A  public  nulaanoe  la  defined  by  Callforola  Civil  Code, 
Seetlon  3480  aa  followa i 

"A  public  nuisance  Is  one  which  affeota  at  the  aama 
time  an  entire  community  or  neighborhood,  or  any 
eonalderable  number  of  peraons,  although  the  extent 
of  the  annoyance  or  damage  Inflieted  upon  Individuals 
may  be  unequal." 

It  Is  only  where  a  nuisance  la  a  public  nuisance  aa 
(ilatln^ruished  frooi  a  private  nulaanoe  that  the  Board  of  Supervisors 
has  authority  to  act  uncier  the  provisions  of  Section  7S1  of  the 
Code  of  Civil  Procedure. 


fpoBi  th«  f«et«  which  appear  In  th«  latter*  abova 
set  forthf  It  la  not  clear  whether  or   not  a  nuisance  of 
any  character  exista.   Moreoverf  it  does  not  appear  that 
a  public  nulaanee,  that  la,  a  nuisance  which  "affects  at 
the  same  time  an  entire  coiamunlty  or  neighborhood,  or  any 
eonalderable  nwber  of  persons"  exists. 

It  is  My  opinion,  therefore,  that  the  Ek>ard  of  Supervisors, 
under  the  facts  as  outlined  In  the  letters  above  set  forth. 
Is  not  authorised  to  take  action  under  Section  751  of  the 
Callforala  Code  of  Civil  Procedure. 

Reapeetfully  submitted. 


ClfT  ATfmn&X 


To:   Board  of  Supervisors 
cc I  Mayor 

TO'C 


January  15,    1948 


SUBJBCTt     APPX«XCiL7I(»f  TC  FAZS  BSRT  CCaHXETSB,   DtRT  ^  CtSRK  TO  RB* 
CBIVB  FORM  OF  APPLICATIOS. 

D«ar  Slrt 

This  ottlcm  Im   In  ree«lpt  of  your  vsquest  for  an  opinion  as 
follows t 

"Attsohsd  hereto  ploass  find  eopy  of  Ordinanos  No*  4324 
dsaling  with  ths  oontrol  of  rents  in  hotsls  togothsr  with  a 
eop7  of  Ordinanos  Ho.  4581  adding  Ssotion  4*1  to  ths  ordinanoo 
first  abovs  nsntionsd*  Bseauss  it  haa  alrsadgr  h—n  signifisd 
that  ons  applioation  is  intended  to  be  filed  and  beeauss  it  is 
apprehended  that  ether  applies tions  will  siibsequenfely  be  filed, 
it  will  be  appreoiated  if  we  aay  have  your  opinicm  as  to  who 
aety  sake  applioatiai  for  adjuetuMmt  of  hotel  irentalSt  iriMther 
landlord,  lessor  or  tenant,  as  well  as  an  interpretation  of 
what  eonstitutes  "interested  person". 

"It  would  be  appreoiated  also,  if  you  will  prepare  and 
•ulXEBit  with  ;in>ur  oidnion,  the  fom  of  aj^lieation  wMeh  you 
neeessary  to  ooeiply  with  the  provisions  of  these  loea* 

> 

0  p  X  H  I  0  ar 

Seotion  4*1  of  Ordinanoe  Mo*  4004,  as  amended,  provides  for  a 
fmr  Rwnt  Coaaittee  to  hear  and  deeide  af^lioations  of  interested 
persons  for  sdjustaent  of  the  aaxJaum  rents  provided  in  seotion  S 
of  the  ordinanoe*  The  Clerk  of  the  Board  of  Si;qpervi8ors  is  required 
to  reoeive,  fi]4»  and  indue  auoh  a];^lioations  and  papers  relating  or 
in  re8p<»i8e  thereto* 

The  duties  of  the  Clerk  in  this  oonneotion  are  slnilar  to  those 
of  a  olezlc  of  oourt*  They  are  ninisterlal*  (14  C.J.S.  1244)  Applioa* 
tions  for  adjus1»ent  of  rent  are  required  to  be  filed  by  hin  on  pay- 
laent  of  the  required  fee,  regardless  of  the  merits  of  the  papers  ten- 
dered* The  interest  of  the  applicant  is  a  oatter  for  the  detensination 
of  the  Connittee  and  not  the  olwck* 

The  giaeral  rule  is  stated  in  14  C*J*S*  1245,  as  followsi 

"Clexics  of  court  should  file  all  le^Rl  papers 
tendered  and  as  a  rule  are  not  concerned  with 
their  aerits. 


"JLs  baa  bean  stated  In  Corpua  Juxda  and  oitad  with 
mfigapowmXf   It  la  tinB  offioial  duty  of   tha  oLmrk  ot  a 
•ouvt  to  flla  aU.  tha  papara  in  a  oauaa  praaantad  by 

th«  partiaa^  and  to  mask  than  "Fllad***  vlth  tiam   data 
ot  fUiog*  Ha  haa  nothing  to  do  «lth  tha  aharaotar* 
purposa,  or  merits  of  papara  vdiloh  aro  tanderad  to 
hlai«  hla  duty  balng  merely  to  file  tii«m*" 

To  llluatvata^  it  la  the  duty  of  a  clerk  to  file  dooumenta  pre- 
aented  In  a  matter  whet)iar«  In  his  oplnioxi.  they  are  fi:ted  too  late 
or  whether  the  oourt  stay  \m  without  juriadieti(m  of  the  aubjeet  matter 
or  partiaa* 

Seat 

People,  eto^  v.  aird,  178  K«Y*S.  41S« 

ftajtqar  v.  Qarrett*  869  S.W.  ICHSO* 

Z  do  not  de«B  any  partieular  fona  of  applioatioaa  mottmtoirj  to 
oomply  alth  the  provlaiona  of  tha  ordinanoa*  as  amended*     A  oon- 
venient  fona*  if  one  la  desired,  would  be  aa  indicated  in  the  propoa^ 
f  ons  attaehed  hereto* 

BaapectfuUy  aubnitted|» 


To  I     Board  of  8vQ>«pviaorai 


Pom  li 


PAIR    Bam    oamaTsss. 

Omr  AND  OOIBTY  GP  SAH  PKAHCISOO 
STATS  OP  OALXPORNZA 


Aimlloant,  Applloation  for 

Adjusta»nt  of  Rent 


▼••  8o« 


.  R—pon<l»nt     0 

Applieant       aboif*  naauKl  >Il»a»       as  foUovat 

1«     Th«  hotel  fusing  aeooiaEBO<!ULtlons,  th«  ftdjustnent  of  the  laaxl- 
■UB  vwitel  for  the  oocupeney  of  which  la  the  subject  of  this  applies- 
tion«  ere  situated  in  the  City  and  County  of  San  Pranoisoo*  State  of 
OalifomlAf  St  Ho«  Sti«eet.  In  a  hotel  known  as 

.  and  o(»ialst  of  roosw  oap 

apartnents. 

S«     Suoh  housing  aoeoBnodations  wsre  subjeet  to  Federal  rent 
oontrol  on  June  30 j^  1947»  under  the  Snergenoy  Prloe  Control  Aot  of 
1948»  as  ssMndedf  and  ths  regulations  ismxed  pursuant  thereto,  aad 
are  nam  ooeiqd*<l  on  a  weekly*  monthly  or  longer  period  of  rental  by 
the  person  or  pers«n«  irtko  ooeupied  s\2ch  housing  aoooBmodations  on 
June  SO,  194ff  on  the  saaw  weekly  *  suanthly  or  longer  periwi  of  r«ital, 
Suoh  housing  aooensedatiotis  are  in  an  establislin^nt  oomaanly  known  as 
a  hotel  and  the  oeoupants  thereof  are»  and  at  all  tiass  slnoe  JFuns 
S0»  1947  have  iMsn*  provided  oustooary  hotel  serrioes*  suoh  as  laaid 
servioe*  furnishing  and  laundering  of  lin«i#  telej^ume  and  seoretarial 
or  desk  service,  use  aM  upkeep  of  fuxniture  and  fixturstt*  and  bell- 
boy services* 

S«    The  wsxtnuin  rental  for  such  hmising  aoooosBodaticKui  pemitted 
by  section  S  of  Ordinance  Mo«  4524  (Series  of  1939)  of  isiM  City  and 
County  of  San  Pranoisoo  is  ...     _         .    -  dollawa  per 

(Itenise  anount  and  period  of  rental  as  to  w&oh 
rooB  or  apartiasnt*  designating  the  nuai>er  of  roans  in  ea^  apartaaent. 
If  the  spaee  provided  here  ie  insufficient*  the  applio«Qt  siay  attach 
sa  appendix  hereto  referring  to  it  here*) 

4«    The  applicant  interested  in  suoh  r«txtal  and  in  the 

adjttstaent  thereof*     SuSi  interest  is  as  follows t 


6*     Suoh  wisylnBmi  rental  is  inequitable*     The  inequities  thereof 
are  as  foUowss 


6*    To  oorreot  the  Inequltiea  of  such  nudUaum  r«atal«  it  is 
n«e«a»«ry  that  it  be  adjusted  as  folloitat 


7»    The  addrese  of  applioant..^  for  the  purpoBe  of  any  notioe  or 
service  In  regard  hereto*  ie 


The  naam»  and  adOreeaea  of  other  interested  persons  are  as  follow  ss 

IHIERgST  AiXDItESS 


SfilEHiSroHli,  appUoant.^  P«iy,^  ^o»  ad,}uata«it  of  tsazimsD  rental 
of  eiMh  hotel  housing  aeooi»odatl^ia  as  set  forth  In  piumgraph  6 
hereof* 


Patedt     San  PrsjaciscOf  Callforalji 

•  1948, 


Applioant 


tmi  CUT  A-iV:     .uu:r.-    ur   :>ASI  iIUU»13IC0« 


TIU.S  offlQ«  la  la  r«««l9i  &t  yo^ir  if«^,U(«t  for  «&  aptnlon 
foUo»«t 

"I  h&v«  !»««-»  dlr»ci«d  luy  th«  B««rd  of  Flrt  C«Bala«i©a* 
«rs  tc  ■  r«tju«8i  an  opinion  fr^xr  y©u  r*pupdiaa 

th«  I- -    _  t  t:«etioa  33S  of  ta<f  Ylv  ^cxi©  wtiioii 

•iaiHiB   &.'»».    'u»:!jjLia«  a8«|  «T-      ^'    ~t-5r«d  or  )fMp%  far  A 
IS»>olln«  9U|>i,>X7  stotion  In  ^  iii4ergr<miid  tonks* 

Hot  iM»>«  thAn  ^yOX)  gAl««  oj  ^  in  th«  ft<s£rfts«W 

sh«ll  fe«  ftioptd  or  ^pt  ftztd  £td  dm»  t«nk  ahull  bftv«  ft 
oftpftclftj  0r«at«7  t^uitr   X^OOO  gAlXc»ift|  0r<nria«2  th»t  ti^ 
Chldf  of  %>.*  r^lvlalon  cf  Fir*  Prev^ailOR  mivi  lav»«tl^* 
iion  e*y  g^rswsfe  i«srctlaaa  on  to  »i«»c*«  or  k««ii  i;;a»oU:>e  iJi 
•xa«4i»  of  t!i«  ftb.^Ya  Xlmlfentl^Uft  la  tubzika  i^avin^  a  c«pa«xl^y 
not  ^ftmtitr  t\Mn  2pS^)Q  gaX»»  «ttch  If  in  bX»  Ju^;?»(»nt  tha 
«ddlti«3*l  iak»i}lL:^«  la  daatsiad  na&asaax*^,  tnit  suoh  a4dti» 
%iai»ai  iMwaa  i^ian.  ~-     -^-^^.^^   <-.  >-^.-.t,  •-•v..  ^^p^^  ^ot*- 
dUMittt  «r  mdMP  a^ '  irad  'ajr  X«» 

«9oa  Stttfb  d^biy  ao^iv. .  ..  i@r  ra^^iXa* 

tloHia  a»  max  ^>«  ra^ulrsMd.  id^'  'U<«i4  o^riii^ar** 

*Tb*  BUkoimrA  Oil  Cd«  of  :aXlfoi<?vla  bava  saad*  ap^pll- 
«ati<»i  £^  a  i^oUoa  atq^plj  station^  to  t>a  iiaaA  aa  a 
•tra«k  ^pQt*p  mxC^ln-  previa lon  for  gaaoXlna  «*«paga  la 
alx  3,&iK2  ^alX'-  ^meh*     It  ta  Chl«f  KallyU  C!Oiitaa>» 

tion  Umt  th*  k  miMt  first  hmy  tha  ssaxlausa  af 

S^CXX)  gtolXona  ;..  ^.^v.  i^^OOO  gallon  tar^ka  iMfara  Vem 
addltlooal  a»o«8i%  of  atmga  «say  ba  i^«raliiad  In  tha 
tanka  of  8,800  ealXoo  eapaaity,  so  aa  to  kaap  tha  basard 
at  a  wlTiliwaM» 


• 


[Yoar  o,i04alan  on  tba  a)>ova  i^Il  i>a  var^  mah  a^^praol* 

It  La  not  a  ra<|airaMaat  of  $««tlcm  993  of  tba  city  and 
County  of  daA  flpttaolaao  that  In  Uim  av«%t  tl3«  Chlaf  of  t^ia  Uiv^ialon 
of  Flra  ?raiNH^l«tt  ^id  Invaatl^ifttloA  er^a^ta  ;^rsd»alan  to  atora 

of  aMoXtna  la  asuaaa  of  A^OOO  gaXIona  In  tuKtlar^cmftti  taalm. 


—mill  I  ■    w*    upwrvifciiiiw    *2»   «yMPV»«    w*    «>«vwv   g»A4tvt»«    4k*«    «k»»v«  Qi«  <i'«M*u    «mkmih»| 

tiMit  dfOOO  |saU«na  WMt  l>a  atorad  In  ta^ca  having  a  aaittoltx  of  »«t 


fm  > 

(Molla*  «h*9lx  9*7  t>«  grunted  4  iiO-^ttt  '    «  Chl«f  of  ^« 

Dlvltlea  of  Fir*  iT«Y«ntloa  «aa  Itiir^st  Ul«»ir«s  iij>«^ 

«lla>  la  «ra  itaKXint  gjTMiti^^  tlstii  $^)Qb  ^llotift  «  4  In  t«»lai 

5*     '^|»<^  tutth  otSw^  e^^(ivdiilor«s  ^-iC.  ua^-^jp  uunh  st^^r  i^&gu«- 

?he  ?^.rK,l;!«i?m  ^  store  «c^siiat«  ©»«r  S^oeo  i^alXons  Sm 

tor  &M&  <..'.«w,  «H.^..».  «..«    .,.>^<.;&l^  ^r  tHMEftTu  v^  .  ^^ilmnml*  ft« 

iMivlas  *  etpibolty  of  !«»•  %ium  m^H  s^XX&m  wi«h* 

It  1«  th«r«fQv»  «igr  o^UsUm  lb»t  ^w&iep  3««Uoa  S$S    of  ^» 

•ion  Is  gTAJ-iUd  to  AtosMP  am  ammtni  Ln  «ii<mmi«  of  5^000 

mllons^  It  is  oat  Fsq^rvd  t^t  5,  i«  fit€V«d  l^a  t«»iGi 

BCViHf  «  et;|*dlt7  sf  itdt  ^r«ftt«*  tli&^  I«C-QC  ^U.0n«»     $!>•  |»«KftlMileii 
dOM  a»t.  howyag,  |^v«  th0  ut»ia«llfi«!d  >i^lM^  te  bftiMi  tiui  «atlr* 

•Mount   of  MUM»llMI  •t«l«l  in  tMdC«  i»f  a  0»|Mfaiit7  of  SttOQ  e»llMw 

•«ch«     It  I*  41ft«r«tl0i!MUP^  vlt^  ^sut  ^^1^  ckf  t£:w  Pivlsloa  €>f  Fir* 
frwinntlmi  and  XnvMtlisatloa.  fi»  i^odl  i«kui««  to  Unit  ti^  oi^iiaolty 
«f  Ukt  tftalM  in  «iU«ii  th*  «ttld  giuiwJ'A  1«  ^liDV^d  \t«X0m  «  SSOO^n^loa 
MjiMltgr* 

SMj^ltetfulIy  culsasll^ikl^ 


t0A% 


vmwmcmum* 


$0.,  wm 


aQ:£  of  Its  «»«»«»^4$^  irttX\;i*^  m-diT  @tmXX  ih«  <mlX€l«*> 

*Koat  ef  tli«  t«st  <»f  t°^^  WMt*@a  r»f«inrt^  t^  «««bui  to 

4la«lHrl«X  u«««  In  MiSfS*     In  »ufth  «•»«».  «sil&i*^«is«st  of  t^«• 

»«tl4lfta  »X«R»%t  l¥i^ll«^l3r  iiapXXwi  «&iifcrgft.  #.-^>t  <->!'  ttm  u««« 

*  •  Art  ^m^JtmnaMf^t  l»fl(«nrcr«  ^i^  I^M  <|tM>»tl^  of 
m^lftn^  tiiX«  «Ximt?9  to  sstXaor  ftXt«S'»ti^^  liai  two^f^^Xi' 

4wiilingii*  »£)M^  '  ^«^3isao«xxy  «ft  #»x»ip;g»i»o»t  »r 

•IM^  for  •]aii(i#l»,«  ^r^^    .a  «ai«i^ps«ii  «f  t^  u»«  wijd^li 

tioi»^  I17  XX^>«aNU.i^4is  jpi^^Mi  mp&    ■  *  ^tet 

v«fu««l  to  ^^redLt  th«  ««»Jljir||»;^/  :-»  ra«lfc 

»ltt«r  ««^»  !•  ^tfiduXjr  rsstrietiv^  *.>-.  ......  ^^^^    ^.  ^^.^^  ^ 

th«  ^rdXiMaM** 

i»t^»Stff«twl  lift  a^eli  a*««v ,  %«  to  ff^vlidt  fttr 

«ft  l»ei»(M'»fl-  M«K'"««»  Af  (iie«..««  -    «JEfc^  iMit    t-''   »^v«»t 

«IMV  iNSk^i^ftX  e»XftrtHiiiit«  ex  ^^tiaNi  *-. 


n^  t 


Ug  ANiUlmg* 

*iour  ttjpiiiloai  ««  t^ii*  poiat  Hill  d«  v«rf 

%i4m  ri«r«  ^«t  o«  V  felw  iMiti«i9«X  cotl^orl* 

t' .  %^»Tit9t0  it  mmt 'omm 

.'^  m»t  e»r«ly  vifelklJi 

v-     -        ■       r.       \xm9* 

f,c    :  ■  t, 

*•   follow* I 


hFulldlrL«:« 


te*  u»#  to  «!ii^  Mild  ImildtisHi^  asgr  tMi  imt« 


^0^1 


January  22,  1948 


SUBJECT*   USE  Of  PARK  LANDS  FOR  STREET  PURPOSES;  COLUViBIA 

SQUARE. 

Gentlemen: 

I  am  In  receipt  of  your  request  for  an  opinion  as  follow»i 

"Columbia  Square  (Block  3754  -  100  vara  396)  Is 
park  property  and  In  the  process  of  being  returned 
by  the  United  States  Army  to  the  jurisdiction  of 
this  Commission. 

"Two  of  the  streets  bounding  Columbia  Square  and 
Sherman  and  Columbia  Square  Streets.   These  streets 
are  narrow,  having  only  about  37  feet  from  property 
line  to  property  line. 

"Several  of  the  property  owners  with  business  es- 
tablishments along  Sherman  Street  have  requested 
the  Park  Commission  to  give  up  a  portion  of  the  park 
to  enable  the  widening  of  the  street  and  thereby 
relieve  the  traffic  congestion. 

"Vtlll  you  please  advise  this  office  whether  the 
Commission  has  the  legal  right  to  reduce  the  area 
of  (a)  a  park,  and  (b)  of  Coliimbia  Square,  so  that 
the  adjoining  streets  can  be  widened." 

OPINION 


Your  request  deals  specifically  with  Columbia  Square 
and  other  parks.   The  land  which  is  now  Columbia  Square  was 
originally  public  land  owned  by  the  Pueblo  of  San  Francisco, 
of  which  the  City  and  County  of  San  Francisco  is  the  legal 
successor.   Pursuant  to  Ordinance  822  the  land  was  set  aside 
for  park  purposes. 

Other  parks  have  been  dedicated  by  the  city  itself  for 
park  purposes  or  have  been  the  subject  of  private  grants  to 
the  City  and  County  of  San  Francisco  for  park  purposes. 

The  general  rule  is  that  where  land  is  once  dedicated 
for  park  purposes  it  is  beyond  the  authority  of  the  city  to 
withdraw  it  therefrom. 

Hall  V.  Fairchlld-Gllmore-Wilton  Co. 
66  Cal.  App.  (2)  615 


K'ttlyy  V.  »an)yaQh«lBi, 
25  Cal.  App.  268 

FoiNiv«r»  uaes  of  park  land  for  purpooea  of  any  charactar  whleh 
tand  to  IreproYa  tha  anjoynant  of  tha  park  by  tho  public  will  ba 
uphald.   Usaa  which  hava  baan  auataiaed  by  tha  courts  on  this 
principle  ara: 

1)  Tlbrary  building  usad  only  for  library  purposas. 
(Spiraa  v»  Loa  Angelas. 
150  Cal.  64.) 

S)  Straat  oar  tunnal  wiiloh  aasblad  Mora  individuals 
to  usa  tha  par^. 

(HuiBphrays  v.  r>an  Francisco. 
92  al.  App.  69.) 

Tha  couLrts  hawa  pamittad  tha  usa  cf  park  lands  for  purposas 
othar  than  park  purposas  whaz^  tha  ohartar  axpraasly  granted  such 
power  to  the  city. 

Sea t     1 )  Splnks  v.  Loa  AnK«jlas» 
eSO  Cal.  566} 

RitsBUin  ▼.  Loa  An/^elaa. 
58  Cal.  App.  (2d)  470 

(Vihere  section  of  the  charter  allowed 
the  board  of  park  connissionerB  to 
authoris  tha  opening  of  streets  and 
other  public  waya  in  or  through  parka) 

8)   Harter  v.  San  Jose. 
141  ral.  859 

(v;iiare  charter  of  the  city  of  San  Jose 
permitted  an  hotel  to  be  created  <m 
a  park) 

5)   Liaiares  V.  City  and  County  of  San  Praneiseo. 
16  Cal.  (9d)  441 
(Where  charter  of  the  City  and  County  of 
San  Fifanoiseo  permitted  lease  of  sub- 
surface righta  for  garage  purposes) 

Section  41  of  the  charter  provides i 

"The  /pmrk/   conaissi oners  shall  have  the 
ccetnlete  and  excluaive  control,  aanageaenta 
and  direction  of  the  parks,  squares,  avenue a, 
grovmda  and  recreation  centers,  now  or  hereafter 
placed  under  charge  of  the  eonaiasion,  including 


•xoluslT*  right  to  •r«et  and  to  superintend 
the  erection  of  bulldlnf^s  and  struotures 
thereon,  except  as  in  this  charter  otherwise 
provided. 

"The  eonnlsaloners  shall  not  lease  any  part 
of  the  lands  under  Its  control  nor  oermlt  the 
building  or  vialntenanoe  or  use  of  any  structure 
on  any  pork,  square »  avenue  or  ground,  except 
for  recreation  purposest  and  each  letting  or 
permit  shall  be  subject  to  the  approval  of  the 
board  of  supervisors  by  ordlnancSf  *  *  •," 

It  will  be  noted  that  there  Is  no  express  permission  permitting 
the  park  cwnalssion  to  use  any  oark  land  for  street  purposes. 
In  this  respect  our  charter  differs  from   that  of  Los  Anpeles, 
•here  the  board  of  ark  coamlssloners  was  expressly  granted  the 
power  to  authorise  the  opening  of  streets  or  other  public  ways 
through  parks. 

You  ar«  therefore  advised  that  the  board  of  park  c(»nil8sloners 
doe«  not  have  the  right  to  reduce  the  «f«a  of  (a)  a  park  or 
(b)  of  Colombia  Square  so  that  the  adjoining  streets  may  be 
widened  unless  the  board  of  nark  eoisMissl oners  were  to  find  that 
by  so  doing  It  «ould  tend  to  Improve  the  enjoyment  of  the  park 
by  the  nubile.   If  such  were  the  case,  the  use  of  a  portion  of  tha 
Pftrk  for  atreet  purposes  would  be  consistent  with  th«  purposes 
for  which  the  park  waa  dedicated. 

There  is  further  qualification  that  as  to  parka  estab- 
lished by  private  grant,  an  examination  must  always  be  made  of 
the  soeelflc  grant  to  ascertain  whether  there  are  any  restrictions 
which  may  have  been  imposod  by  the  grantor. 

Your  attention  la  directed  to  my  opinions  of  January  18, 
1027,  where  you  were  advised  on  the  matter  of  the  extension  of  Clay 
Street  through  ^Afayette  Square,  and  March  24,  1941,  wherein  you 
were  adTlsed  that  the  sidewalks  were  a  portion  of  the  street,  and 
that  If  aidewalks  were  converted  to  streets,  the  park  commission 
could  build  walks  on  park  property. 

Respectfully  sul»ltted. 


CITY  ATTORIBT 


T«t  Board  of  Park  ComMiasioners 


^o£i 


JaauAzy  23,   1943 

SubJ^tt  Pz'ocedur*  to  fill  vacancy  or 
St9«r^8or  CliristenMn. 

;«6r  Sin 

You  have  askod  ts^  opinion  as  to   th«  pxH>codur«  to  follow 
in  niliiv.:  the  vacancy  caused  by  tivs  death  oi>  disapr^aranea  of 
Suparviaor  Chris  J*  Chriatonsen*     ^ith  your  raquest  you  aub^tted 
a  raport  Iron  the  PoXica  I  apartcu»iit»   dated  January  24 «  1948, 

QFINIOH 

ftran  tba  iolice  itaport  tba  following  Tacts  appaars 
Chris  Japson  Christansen,  a^^ed  47,  vaa  narrled  and  has  two 
chlldi'sn,  a  dau^tar  who  is  laai-ried  and  a  son  17  years  old. 
Kr.   christensan  was  an  orricer  and  cradit  saanager  for  a  well* 
known  fim  in  San  Fr ancle  co«     on  January  8,   1948  he   took  an 
oath  of  office  as  Su^«nrl8C»E>,   supplied  the  zu»eess&ry  bond  and 
attended  oxie  see  ting  oi'  the  Board  on  J«auwry  12»  194d, 

At  Qi30  a.a.  January  14,   1948,  an  oxTicer  of   tJie  State 
Higbvay  Fatrol  fo^Bsd  a  nan's  suit  coat  tied  to  a  painter's 
locker  on  the  oast  si^,  at  approsi^saatcly  the  center,  of  the 
''olden  Gate  Bridge*     In  tl»  coat  was  ^ound  a  note  ^^ritten  in 
green  ink,  stating t   "Loved  4mea;  My  nerves  are  all  shot. 
Please  forgive  lae.     Chris". 

Kr.  Christensan  hAu  left  his  place  of  businees  shortly 
after  5  p.n.   on  Txjesday,  Januaiy  1S#   an^  iiis  wife  stated  that 
he  had  not  been  hozae  tliat  ni^^t.     He  was  last  seen  by  so.  assistant 
sez*vice  Z3ana£,or  of  an  automobile  concern  at  5:15  p.a.  of  the  s^iias 
day,   IVaa  whoo  he  had  endeavoz^ed  t  o  obtain  an  auto^wbile  left 
for  repair,   but  repairs  were  not  coi:qjleted.     He  was  offered  a 
courtesy  car  i^iieh  he  declined,   si^yinc,  in  effect,  he  could 
get  alone  without  a  car.     The  service  sanaGer  of  the  autoaobile 
cos^jyaoy  stated  Mr.  Christensea  appeared  to  be  vezT"  nervous  and 
upset. 

At  8i30  p*a»  the  sttjae  Tuesday  ni(^t  a  vmsi»T  of  the 
Board  of  Si^orvlsors  received  a  telephone  call  from  Ifr.  Christensea 
sad  a  discussion  was  had  concerning  a  ssatter  pending  before  t^ 
Board  of  Ci^orvisors. 

l*wo  persons  advised  tdie  Police  Dep«rt»eBt  that  on  Tuesdi^ 
night  at  9 J 46,  while  drivin£;  across  the  Golden  Gate  Brid|-o,   they 
saw  a  laan  rese:^lint;  the  description  of  Mr*   Chris tensen.     One  of 
those  witnesses  observed  an  autonobile  zwrth  of  the  bridge  off  the 
roadwi^  and  in  the  nachine  a  tdism  was  seated  in  the  drivor's  seat 
looking  toward  San  I'rancisco.     Tha  other  witness  obsez*ved  the 
saae  ?aachino  at  about  9; 30  p.n«  and  described  it  as  a  1947  Plyuiouth 
Club  Coupe,   tan  color,  but  failed  to  observe  anyone  in  the  m&chino. 


Mrs*  CbrlBiMxm^n,  the  «lf»,  stated  to  police  orfieeiE*s 
that  ta»r  husb«nd  had  lotft  19  poimde  during  the  tir»  he  vas 
coa^LcpSJ^  for  the  orrice  ctf  Si^perviswp,  but  on  January  U  at 
a  Taiaily  reunloa  celebrating:  tbo  election  of  !Sr,  chriat«na«tt 
that  he  appeai»ed  In  £Ood  spirits  and  wae  proud  of";:  ©Inc  elected. 

ivafe  deposit  bcQcee  and  abary^  accovint,  all  under  the 
control  or  !£r«  Chris tensen»  «»re  exsnined,     iSo  withdrawals  Imd 
been  suide  Uraa  t2ie  account,  which  was  a  joint  account  in  the 
natass  of  Uf*  mxd  Idi^e.  Christens<ai»  Sind  the  eon  tents  of  the  safe 
deposit  boaceo  wex*e  mi  touched. 

The  report  goes  on  to  say  tliat  Hr.  christensen  enjoyed 
*  salary  of  ^150  a  «ee]c  and  his  ineone  would  have  been  increased 
by  the  relatively  ssiall  »al«ry  h&  woulu  receive  as  Sigwrvlaor. 
Sorae  xaonthsago  he  b  orrowed  a    tl^ttsand  dollars  on  his  insursnee 
polley  to  purchase  suae  f^it«ree  of  stock  and  it  was  further  found 
that  on  :>ecei3ber  12,  1947  Kr.  Christensen  berroved  |100  fron  a 
bank,  wMch  Mrs.  Chris ten»<ai  siiraised  was  d^ne  for  the  purpose 
of  purchasing  Chrfsteaas  presents. 

TtM  fasdly  doctor  stated  he  had  advised  Mr.  Christensen 
net  to  run  for  oXl'ice  as  Mr.  dt^rlsionsen  was  under  a  severe 
nsntal  strain. 

Another  witoess  stated  he  last  saw  ^.  Christensen  on 
Deeeariber  84,  1947  and  at  that  tltm  he  appeared  exoited  and 
aoo4y»   also  ti^iat  these  spells  evidenced  theoeelves  eoi  several 
occasions  and  the  witness  would,  at  the  retiuest  of  Mr.  Christen*' 
sttA,  saeet  the  latter  «i^n  he  wus  in  one  of  these  described  looods, 
drive  ISr.  Chri stouten* a  autociobile  as  ho  was  unable  to  do  so,  and, 
flnallT,  Xiy&  witness,  vho  was  a  Toveim  i^um,  stated  Mr.  Christensen 
was  like  a  father  to  him  and  felt  that  ^«  Christensen  would  have 
written  to  hia  eoq^laining  Ms  actions.     ?he  r^ort  Z  assisas  stcant 
to  state  that  had  tCr«  C^s^stensexi  contes^Xated  suicide  he  would 
have  written  t^  this  witness. 

It  was  necessary  to  state  the  foregoing;  facts  at  sc«ae 
length  because  ths  ultiiaate  decision  will  be  based  upon  the 
factual  situation. 

The  first  point  to  bo  determined  is  that  jouas  Hayor 
have  the  power  imcier  tlxe  charter  to  f  iU  any  v  acaney  occurring 
in  an  elective  sunicipal  office.     Thia  power  is  conferxHid  vp&ci 
you  imder  sectim  25  of  the  charters  l^enoe  tte    {f,eneral  provl8i<ms 
of  the  OovemeMHit  Code  relating  to  filling  of  veeanciee  by  the 
Governor  do  not  apply. 

In  the  instant  case  any  appdntsieat  aade  would,  under 
the  section  referred  to,  be  for  the  une3qp»ired  tem  of  the  oiTlee 
vacated  by  Mr.  Christensen. 


Uaimr  section  6  oftbe  chart«r«  an  of  rice  boeocies  vacant 
"when  the  IncvEOjent  tlioz'oof  dies,  resigna,   is  adjudged  insane, 
conrieted  or  a  criae  involving  »oral  tux^itude^  or  of  an  offence 
involving  a  violation  or  bla  orrieial  duties,  or  ia  reinoved  firosi 
orriee,  or  cecisea  to  be  a  resident  ox"  the  city  and  county,  *  «  a,^ 

Socti<m  11  of  the  chai^ter  provitiea  the  ssetlwd  by  «!ii<^ 
charges  for  official  oieoonduet  tmy  be  imde  against  ari^  elective 

officer. 

There  is  a  disputable  preoufc;9Jtion,    (Sia>.  26,   Sec.   196S  CGP) 
thAt  a  person  not  heard  froa  in  seven  yours  is  dead,  but  it  is  to 
be  ee^hftsised  that  ^lis  is  sierely  a  disputable  presuaption  and  zmy 
be  refuted. 

%h«*e  so-called  suicide  notes  as«e  in  existence  the  Courts 
have  held  these  notes  are  adtaissible,  not  as  proof  oi  death  but 
rather  to  prove  one  of  the  circumstances  preceding;  a  self«»iariicted 
de«itb  and   the  intention  to  cosx  It  sttieide.     questions  of  this  sort 
have  arisen  in  cases  involving-  insurance  policies  and  the  considera- 
ttott  of  suicide  notes  as  a  circvuaatanoe  indicating  death  Ims     been 
adaissible  in  the  ease  of  ji^ers  v.  Manhattan  Insmniace  Co.,   15Q  Cal, 
285;  Kstate  of  Chriatjan.   15^3  dal.  App,  C2i>,     'ihere  ts  c'icttin.  to  the 
contrary  in  ^>euja^n  v.  List: let  ■■^rund  Lod^-e.   171  Cal.  260,   but  the 
rule  is  fairly  and  sueciiustly  stated  in  16  i^Ji.  Jur*   (Deat^)  25, 
see.  27| 

"The  death  of  an  absent  pei*son  nay  be 
inferred  or  persxisasd  before   t2»e  ejcpiratitm 
of  Bevmi  years  «4iere,  in  connection  «ith 
other  particular  ciz*cu£ista2»B«s,  it  appears 
Uvikt  within  that  period  he  encowitered  soste 
special  peril  or  eajae  witliin  raaage  of  scKue 
ir^wnding  or  i^Tiainent  dan^L^er  which  ral^Jht 
re^soziably  be  expected  to  destroy  life, 
sucfh  as  exposure  to  downing,  or  ntjor'der.'* 

For  tiie  aoaent  we  will  a  asuioe  an  appointsrbent  is  na<3e  by 
you  to  fill  the  vacancy  and  Isereafter  Mr.  Christensen  shoxild 
appear.     V^hat  would  be  the  legal  effect  of  t2»»  acts  of  the  ap- 
p^Lnt»«t 

Shis  is  a  se^io^^8  question,  as  it  aay  affect  apprc^riations 
made  for  earrying  out  municipal  purposes,   the  levying  of  taxes,   the 
issuance  of  bonds  and  tlw  legality  of  the  passage  of  an  ordinance 
that  is  penal  in  its  effect. 

It  is  ay  opinion  that   the  Court  would  lK)ld  such  a  person 
to  be  a  de  facto  supervisor  and  all  hie  acta  valid. 


!£cv^ulllln  on  S«unlelpCil  Corporatiozu   (2a&  iSd*  »«▼*)« 
Vol*   2,   p.   204>   sec«   504,   states: 

"Thfta  cts  of  an  oiTieer  d«  facto,   althoUf:;h  hla  title  aay 
be  bad,   are  valid  so  far  as  tliey  concern  the  public  or 
third  persoTS    who  have  an  interest  in  the  tliino  done. 

"The  oifioial  acts  o£  do  facto  orricers  are  VHlidat«^ 
only  froja  aotives  of  public  policy  to  preserve  the  rights 
of  third  persons  and  tii©  organisation  ol"  society*     The 
rule  is  c  enerally  recoj-nised  that  tho  putlic  and  third 
parties  i»y  deal  with  a  do  i'acto  public  orficer  without 
Inquirin;;  into   the  validity  or  his  title  to  tiie  ofi'lce 
be  aasu.'ses  to  Till,  and  tiiat  in  ao  doing  tiiey  will  be  as 
fully  protected  as  thou^^h  such  officor  had  been  both  a 
de  facto  and  a  de  Jure  oiilcer  as  to  all  acts  within  the 
scope  and  ai>par«at  authority  oi"  such  ofricer.     The  rule, 
it  la  e  been  said,   is  based  on  Boxmd  policy  and  is  desif^ned 
to  proteot  the  public*     The  act  or  vote  of  a  de  facto 
eouncil^aan  in  relation  to  a  natter  of  public  interest  is 
valid,  and   the  validity  of  an  ordinance  cannot  be  qttestioned 
booause  voted  on  t>y  a  de  li^cto  coicicilrsan*     Li.k9Wi8o,   the 
approval  or  tin  ordinance  by  a  de  facto  pa^esldent  of  a 
council  ie  V  alid  on  ■-rovuid  of  public  policy*" 

The  roiHiyoint;  ia  supp«pt«d  in  part  by  2  California  eases i 
Town  of  Susanville  v*   Lonr.«   144  Cal*  562,  S66|   and  People  v.  Hecht, 

105  cai*  esi> ^^'^^  — *^      

It  is  necessary  for  the  premier  conduct  of  the  City's  affairs 
that  the  board  of  Supervisors  should  not  be  pemitted  to  function 
with  an  even  nuraber  of  oi fleers,  as  with  an  even  niod>«r  siunj  con- 
teoplated  acts  of  the     board  would  fail  of  naasa^e  if  the  votes 
were  equally  divided  and  a  majority  vote  nitvht  not  be  obtained  in 
naay  irq>ortaat  natters,  and  where  a  two- thirds  or  throe- fourths 
voto  is  required  it  would  make  It  taore  difficult  to  obtain;  hence 
there  is  a  necessity  for  filling  the  vacancy,  and  if  you  believe 
fro«  tSxe  facts  pointed  out  in  this  opiixion  that  Mr*  Chriatensen 
ias  vinfortunate3^  coa:nltted  exalcids  you  would  be  Justified  in 
rilling  the  vacancy  for  tho  imeapired  t^na* 

The  next  raectlns  of  the  Board  is  February  2  and  out  o: 
an  abundance  of  oauti<m  it  sdcht  be  well  for  you  to  asOce  known  jour 
intenti<m  to  fill  the  vacancy  tnrou;:h  the  Press,   and  that  you  will 
fill  such  vacancy  unless  you  ht-ur  from  Mr.  Christensen  on  or  before 
i'ebruary  0,  which  would  be  the  next  ma^tlnQ  after  that  of  February  2* 

Yoiirs  truly. 

Tot  CITY  ATimmx 

The  Mayor 


^oS^ 


mi»  dirfift*  i6  la  M^^igt  9f  ^r^ia^  g»q^»»  for  *a 

!•  Htfi  ♦iwt^j^^eint  ^t  &««tl.«)B  d@MI»  1%  »»«    »?««.- ««uf^  ttmi  *8 


iHKttlaes  la  ^Rfvet  t^oli  fS«rJUl0  m  mtrntm  f ^  lls»  p»si9v»X  «t 


tmVam  mk^fm 


of  ti9&%n$ek 


Kttcfitfriiiiaif  «giiipiiiit«^» 


W9  tm  mrm^ 


February  4,   1948 

tJflJBCT:      BUILDING  CODB  RBQUIRiMaiT  RB  SPRINKLKR  SYSTEM  IN  CONHECTIOB 
WITH  AlffShATION  OR  ADDHION  TO  EXISTING  BUILDINO. 

tnt  lemon: 

This  offloo  !•  In  reoeipt  of  your  request  for  an  opinion  as  fol- 
ows: 

"The  Board  of  Permit  Appeals  requests  an  opinion  relative 
to  an  appeal  which  is  now  before  the  Board, 

"An  appeal  has  been  made  from  a  penult  granted  requiring 
the  installation  of  automatic  sprinkler  system  in  the  cellar 
at  No,  55  Orove  Street,   In  the  addition  is  approximately  1700 
square  feet.  The  existing  basement  is  approximately  10,000 
square  feet,  making  a  total  of  11,700  square  feet.  The  ap- 
pellant asked  that  the  sprinkler  system  be  eliminated, 

"Under  the  new  code,  basements  of  the  type  of  building  In 
question  reqi  ire  a  sprinkler  system  for  basements  1500  feet  and 
over, 

"Is  the  law  retroactive  to  the  point  of  compelling  the 
owner  to  sprinkle  the  entire  basement,  or  the  1700  feet  of  ad- 
dition to  existing  building? 

"The  building  inspector  and  fire  inspector  state  that  under 
the  present  Building  Code,  when  a  pennit  for  an  alteration,  ad- 
dition or  repair  Is  granted,  the  existing  building  must  comply 
with  all  conditions  of  this  Code," 

0  P  I  N  I  0  « 

The  question  involved  here  is  answered  fully  by  Sections  2,  102 
ad  103  of  the  new  Building  Gode, 

Section  102  states  that  the  purpose  of  the  Code  Is  to  safeguard 
ife  and  limb,  health  and  public  welfare  by  regulating  and  controlling 
lie  designing,  constiruction,  remodelling,  alteration,  repair,  etc,  of 
aildings  or  other  structures. 

Section  103  provides  in  part  that  additions,  alterations,  repairs 
nd  changes  of  use  or  occupancy  in  all  structures  shall  comply  with 
lie  provisions  for  new  stznictures,  except  as  otherwise  provided.  We 
Lnd  stronger  and  clearer  language  in  Section  2,  This  Section  reads 
a  part 

"This  ordinance  shall  apply  to  all  buildings  hereafter 
to  be  erected,  constructed,  altered,  repaired"  etc* 


Seotlon  3707,  subaeotlon  6,  requires  automatic  sprinklers  In 
the  oellars  of  certain  buildings.  Including  hx>t6ls,  and  If  the  area 
Is  over  1,500  square  feet.  This  would  bring  the  building  In  question 
within  the  provisions  of  this  section* 

At  the  ]&st  session  of  the  Legislature  there  was  enacted  Section 
16711  of  the  Health  and  Safety  Code,  which  In  short  requires  an  auto- 
matic sprinkler  system  In  any  apartment  house  or  hotel  basement  or 
cellar  containing  more  than  1,800  square  feet  of  floor  area.  This 
section  and  the  lnte3?pretatlon  placed  upon  It  by  the  Attorney  General's 
opinion,  which  will  be  hereafter  set  out,  together  with  the  sections 
of  our  Building  Code  mentioned  clearly  Indicate  that  If  a  building  Is 
altered  or  an  addition  made  thereto  and  as  a  result  a  basement  or 
cellar  is  created  having  an  area  greater  than  1,500  square  feet,  an 
automatic  sprinkler  system  must  be  installed.  The  Attorney  General's 
opinion  referred  to  was  handed  down  on  October  6,  1947  and  is  substan- 
tially as  follows} 

•All  structural  rules  apply  to  apartments  or  hotels 
being  built  or  altered  but  not  to  existing  apart- 
ments or  hotels  (on  which  no  alteration  is  being 
done),"   (Underlining  ours) 

To  summarize,  you  are  advised  that  if  the  cellar  at  Ho,  35  Grove 
Street  is  to  contain  more  than  1,500  square  feet  after  alteration, 
autonatic  sprinklers  must  be  installed. 

Respectfully  svibinltted. 


OHY  ATTORNEY, 


To:   Board  of  Permit  Appeals 
GiJA 


•• 


^o4f 


February  6,  1948 


Subject:  St.  Itiary's  Square  Garage;  Contribution  Toward 
Cost  by  City. 

Dear  Sir: 

You  have  asked  my  opinion  as  to  whether  the  City  may 
share  in  the  coat  of  construction  of  a  proposed  garage  under 
St.  Mary's  Square.   It  is  proposed  the  raoneys  for  the  City's 
part  of  the  construction  are  to  be  paid  out  of  the  sale  of 
part  of  the  $5,000,000  Off -Street  Parking  Bond  Issue  approved 
by  the  electors  last  November, 

OPINION 

A  private  corporation  proposes  to  construct  a  garage 
\inder  St,  Mary's  Square  designed  and  intended  to  partially 
relieve  the  financial  district  parking  difficulties. 

First,  a  lease  would  be  negotiated  by  this  corporation 
with  the  City,  which  lease  would  be  subject  to  competitive 
bidding.  The  corporation  obtaining  the  lease  under  the  proposed 
plan  will  mortgage  the  lease  for  $600,000  and  sell  at  par  bonds 
totaling  $400,000,  The  City  would  advance  |500,000  toward  the 
cost  of  construction,  receivirxg  debentures  in  this  amoxint  at  a 
rate  of  Interest  that  the  City  would  be  compelled  to  pay  in  the 
event  the  City  were  to  borrow  |500,000  by  means  of  a  bond  issue. 
All  of  the  common  stock  of  the  corporation  will  be  Issued  to  the 
City. 

A  specific  plan  for  financing  the  construction  of  the 
garage  has  not  been  submitted,  but  the  general  plan  is  as  outlined 
in  the  preceding  paragraph.  VNTiatever  plan  is  finally  adopted 
would  first  be  examined  by  this  office,  naturally,  befox-'e  it  could 
be'  given  legal  sanction.   However,  for  the  purpose  of  tills  opinion 
the  genei-al  outline  suffices. 

In  California  there  are  three  general  laws  authorizing 
the  acquisition  and  establisliment  of  off-street  parking  facilities 
in  municipalities.  They  are  referred  to,  respectively,  as  the 
Automobile  Parking  District  Act  of  1941,  (Stats,  of  1941,  Chap.  246), 
the  Vehicle  Parking  District  Act  of  1943  (Stats,  of  1943,  Chap.  971), 
and  the  third,  the  Act  of  1927,  which  is  found  in  the  statutes  of 
that  year  and  known  as  Chapter  746. 

The  two  acts  first  referred  to  provide  for  formation  of 
vehicle  parking d 1  strict s  within  municipalities  and  generally 
providing  for  constructing  and  operating  parking  lots  and  garages. 
These  districts  are  created  by  petitions  signed  by  owners  of  land 
in  the  proposed  district  and  established  by  the  Board  of  Supervisors. 
The  cost  and  expenditures  of  the  district  are  paid  by  assessments 
levied  against  lands  within  the  district. 


•s- 


The  St,  Mary»s  Square  project  apparently  Is  proceeding 
\mder  the  Statutes  of  1927,  the  title  of  which  reads  as  follows: 

"An.  act  authorizing  and  enipowerlng  any 
city,  city  £uid  county,  county  or  subdivision  In 
the  State  of  California,  to  park  and  to  permit 
the  parking  of  vehicles  on  real  property  belong- 
ing to,  or  in  the  possession  of,  or  subject  to  an 
easement  of,  such  city,  city  and  county,  covinty  or 
subdivision  of  the  State,  to  lease  or  grant  fran- 
chises In  real  property  for  such  purpose  and  to 
construct  and  maintain  land  and  buildings  for 
such  purpose," 

In  1947  the  Act  was  amended  so  that  a  city  could  acquire 
property  by  gift,  lease,  pxirchase  or  eminent  domain  for  the  use 
of  parking  motor  vehJc  les  and  that  the  city  could  Inspoae   and  collect 
a r easonable  charge  for  the  off-street  parking  of  motor  vehicles. 

Section  41  of  oxir  Charter  grants  the  Park  Commission  the 
right  to  lease  to  tho  highest  responsible  bidder  for  a  term  not 
to  exceed  fifty  years  and  upon  such  conditions  it  deems  proper, 
subsvirface  space  under  any  public  park  and  the  right  to  operate 
therein  a  public  parking  station,  provided  the  construction  vd.ll 
not  prove  detrimental  to  the  original  purpose  for  which  the  park 
was  dedicated  or  in  contravention  of  the  conditions  of  any  grant 
by  which  the  park  has  been  acquired,   St,  Mary's  Square  was  ac- 
quired by  public  funds. 

This  section  (41)  was  constrtied  in  the  case  of  San  Epancisoo 
^*   Linares,  16Cal,  (2d)  441,  wherein  the  right  of  the  City  to  lease 
to  'the  Union  Square  Garage  Corporation  the  sub3\irface  area  of  Union 
Square  was  questioned.   The  Coxirt  held  so  long  as  the  surface  was 
not  destroyed,  marred  or  defaced,  it  was  a  proper  lease. 

Legislation  similar  to  the  Act  of  1927  is  upheld  by  the 
Coiirts  on  the  basis  that  there  is  an  Inherent  power  of  the  sovereign 
to  enact  laws  raising  by  taxation  such  sums  as  are  deemed  necessary 
to  promote  purposes  essential  to  the  general  welfare  of  its  people. 
(Green  v.  Fraser,  250  U.S.  233),  This  type  of  legislation  Is 
usually  attacked  on  two  grounds,  one  being  that  it  is  in  violation 
of  Article  IV,  Section  31,  of  our  Constitution  which  inhibits  the 
Leglslatvire  from  giving  or  lending  the  credit  of  its  political 
subdivision  in  aid  of  any  private  enterprise,  or  tho  making  of  any 
gift.  The  other  groimd  of  attack  is  that  such  legislation  authorizes 
the  spending  of  public  money  for  private  purposes,  in  contravention 
of  both  the  State  and  Federal  Constitutions, 

Where  it  is  foxmd  that  the  esspenditure  to  be  made  Is  for 
a  public  piirpose,  tho  Courts  hold  that  neither  of  the  objections 
is  valid.  Green  v ,  j^aser  (supra);  San  jj^ancisco  v,  Collins, 
216Cal,  187;  City  of  Oakland  v,  Williams.  Sq6  Cal.  5l5;  Allbrltton  v. 
Winona,  178  So,  799;  County  of  Los  Angeles  v.  Dodge,  51  Cal.  App.  492; 
Larsen  v.  San  Francisco.  182  Cal.  1;  Irish  v.  Hahn,  208  Cal.  339. 
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Of  considerable  value  to  us  is  the  case  of  City  of  y.Mttler 
V.  Dixon,  24  Cal.  (2d)  664,  in  which  it  wag  urged  that  parking 
places  are  not  public  improvements.  The  Court  in  that  case,  however, 
stated  the  Legislature  had  expressly  authorized  the  acquisition  of 
parking  places  and  such  legislation  is  valid  so  long  as  it  serves 
some  public  purpose,  and  the  opinion  goes  on,  in  effect,  to  say  that 
parking  places  relieve  congestion  and  reduce  traffic  haeards  and 
therefore  serve  a  public  pui^jose. 

We  may  take  it  as  an  accepted  fact  that  there  is  great 
public  need  for  off-street  parking  facilities  in  this  City  and 
Covinty  and  in  view  of  this  situation,  based  on  the  authorities 
cited.  It  is  my  opinion  that  the  City  could  legally  construct  an 
underground  garage  under  St.  Mary's  Square  and  lease  it  to  a 
private  corporation  for  \xae   as  a  public  garage.  It  follows  naturally 
and  logically  that  having  the  riglit  to  construct  the  garage  itself 
the  City  co\ald  share  in  a  portion  of  the  cost  of  auch  a  garage. 
It  is  xmderstood  that  title  to  the  building  in  either  case  would 
Immediately  vest  in  the  City  following  Its  construction. 

In  entering  Into  such  an  arrangement.  Section  41  of  the 
Charter  providing  for  leases  to  be  awarded  to  the  highest  responsible 
bidder  must  be  observed.   Nor  could  there  be  any  collusion  under 
Section  100  of  the  Charter  in  awarding  preferential  treatment  to 
any  prospective  bidder.  This,  however,  does  not  preclude  the  City 
from  discussing  plans  and  specifications  with  a  prospective  lessee. 

It  is  my  conclusion  that  if  It  is  ascertained  that  private 
capital  will  not  bid  on  the  proposed  lease  without  an  investment  by 
the  City  to  defray  part  of  t he  cost  of  construction,  the  City  may, 
under  Its  proposal  forbids  for  the  lease,  provide  the  amount  and 
the  temns  \ttider  which  the  City  would  participate  in  the  cost. 

Respectfully  submitted. 


ciry  ATTORNEir 

To  J 

Chief  Administrative  Officer 

cc  Mayor  Robinson 


DRH 


^oL 


^ 


Pobruary  16,  1948 


Subject: 


Dear  airt 


Vacation  o£   public  etreetsj  rifcjht  of  city 
to  cotapensati(»x. 


I  have  your  request  for  an  opinion  as  follows » 

"I  have  beon  directed  by  the  Streets 
Cowmittoo  to  rot^  est  tiiat  you  Bxibmit  to  them 
at  an  early  a  date  as  possible  an  opinion  as 
to  v?hethei^  or  not  the  City  and  Uoxmty  has  any 
ri{iht  to  require  the  owners  of  property,  for 
whom  a  street  is  closed  and  abandoned,  to  pay 
for  the  street  area  tiiat  will  revert  to  them  wi:ien 
said  street  is  closed  and  abandoned." 

OPINION 


In  detenalnlnt^  \s±ietlier  a  city  is  entitled  to  compensation 
for  a  street  area  closed  pursuant  to  vacation  x^i'ocoodlntjs  the  nature 
of  the  oity»s  Interest  in  tiio  street  luuat  be  ascertained  in  each 
case. 

In  tixe  leading  case  of  ftoCutcheon  vs»  'rerciinal  Statipn 
CoaBnissioners ,  154  New  York  supplement  719,  the  court  points  out: 

"In  ruapect  to  the  streets  to  be  closed  in  which  the  city 
lias  no  fee,  only  tlie  public  hx   large  is  Interosted,  and  the  Letiia- 
lature  Ixas  Tull  power  and  authority  to  release  the  public  ri^iit 
thex*ein,  and  to  provide  for  tiie  closinii  of  tiie  aoiixe  wlienever  public 
interest  requires.  The  city  of  Buffalo  never  had  any  richt  to  sell 
or  dispose  of  oiy  of  the  streets  in  (|jiostion  or  to  divert  the  sotiO 
to  private  use,  and  ain^ly  iwild  the  saiae  as  a^^ent  and  tinastee  of 
tlie  public •••" 

Mo(^illon  in  Volume  4  of  the  2nd  iJditicn  of  his  work  on 
Municipal  Corporations  states  the  general  rule  on  the  mati/cr  on 
pa^e  273  as  follows:  "A  municipality  is  not  entitled  to  compen- 
sation for  loss  of  a  public  eaaeriiunt  in  streets  in  v/hich  it  does 
not  own  tl  e  fee." 


Tix  19  Ualil'ornia  Jurisprudence  at  pa^e  42  the  nature  oi 
a  California  city's  inters. at  in  a  public  street  is  discussed  as 
follows  t 

"Hftiile  a  city  nay,  through  public  or  private  ^rant, 
acquire  a  stroet  in  fee,  in  most  cases  the  title  to  the  fee  vests 
in  the  adjoining  property  owner,  and  the  public  holds  an  easement 
for  tlie  use«.«  where  an  easement  only  is  acquired  the  rx^it  lies 
in  the  people  of  the  state j  the  city  is  msro ly  the  agent  or  trustee 
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of  tha  state  coiamitted  to  the  duty  of  maintaining  the  ixijiway 
Tor  th©  us©  or  the  public." 

The  Street  Vacation  Act,  Sections  3500-^1  or  the  Streets 
and  Highways  Code,  specifically  provides  in  Liootion  3324  tlmt  "upon 
the  makin«^  or  such  order  o£   vacation  the  public  oasexaent  in  tiie 
street  or  part  thoroor  vacated  ceases  and  the  title  to  tlie  land 
previously  subject  tixeroto  reverts  to  tho  respective  owners  tuerooX' 
free  i'rom  th©  public  easement  for  street  purposes." 

As  a  proper  deduction  f ron*  tli©  foroiioinii,  it  may  be 
stated  that  when  title  to  the  foe  of  the  street  is  vested  in 
private  owniers  and  is  cieroly  subject  to  the  public  ©aaeiaeut  the 
cities  have  no  such  proprietary  ii^terest  in  the  street  area  as 
would  be  subject  to  bariiain  and  sale;  upon  the  vacation  of  such 
a  street  there  is  laerely  an  abandonment  of  the  public  eaaeiaent 
and  the  entire  street  area  reverts  to  the  respective  owners  thereof 
by  operation  of  law*  The  city  in  such  a  case  is  without  power  to 
require  compensation  to  be  p  ;id  by  such  owners  for  the  street  area 
which  has  been  freed  of  th©  public  ©aserient. 

However,  when  the  city  at  tii©  tLmB   of  vacation  holds 
title  to  the  fee  of  th©  street  sucii  title  i^eriains  in  the  city 
after  its  vacation.   ( C qq po r  v s .  .j e lii ; i  48  (Jal,  App.  228;  San 
Praxicisoo  va.  Ganter,  ISo  Oal,  ^7^.  )  The  city  in  such  a  cas© 
lias  a  proprietary  interost  in  the  street  wiilch  caci  be  sold  and 
conveyed  in  th©  sacie  laanner  as  otiior  real  property  belon^'inij;  to 
the  city.  If  cmiveyance  Is  loade  to  the  abutting  owners  compen- 
sation oust  be  pcd.d  to  th©  city, 

when  a  city  deems  it  advisable  to  close  a  street 
and  open  up  a  new  atr-eet  in  lieu  of  the  on©  closed,  iho  proceed- 
ings 8u»e  to  be  tsovemod  by  the  provisions  of  titatutes  of  1011, 
page  154G,  Aot  821ii,  Deorinii's  General  Laws,  with  which  you 
are  undoubtedly  familiar. 

You  ar©  advised  accordingly. 

iiespectfully  submitted. 


City  Attorney. 


To»  Piiilip  P.  i4isler,  Olork 
Streets  Committee 
Board  oX*  iiuperviaora 


TJB 


^lo^ 
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for  •%maAn€»  Im  mmMb  a*  follovat 


wiin— ma  >o<l  vmitmmA  atandf^a  M»t  la  aanfliat  with 
mtymmllMmW^mF^Smlmnmp  ahU4  •«pa  oantwa  aa« 
%al»lUlM4  anA  aaintalnad  uodar  th«  piKsirialons  of  thXa 
ebaftptar  and  no  ahllA  aara  aantar  9'tmlX  'at^  ao  antaitllfthad 
and  iMULntaiiMk!  vhlah  doaa  oat  aoa£»l|r  »j.tk  auato  altaoterdft* 


av««     ¥h«  !«■ 


with  Oit«tl4 


gygalatlon  tttyt  »lt»rg  or  eoKg^fy  Ws»  toygg  of  Y 

^9  ral«  ls9a#{3  1>7  Uw  SteW  Sui?«rini6nc»rtt  of  imbli^ 

"Saeh  ohXld  b«t«««n  tvo  air^  tXv  j—rn  of  ag;« 
tU&ll  hftv«  ft  aaekpl»t«  Bcdioal  «xaAlaftit9n  md*  prior 
ia  «p  l—ertitf  ly  foXlvvlAti  adKlssloa*     Only  otxildorvii 

hav«  ibHi  t— intiti  ac^lMt  mmmllpmi,  aii>htteriA«  aaA 


wh— jiliyt  0ou^  •taftll  b«  a^bdttcd.     ciJLIoren  will  b» 


af  t.'-.i.»   r»-  iXAtl-^n  yh»n 


vltli  uaifora  rola*.     Tb«  rul*  «f  tte  Ssip«ria%«ktoBt  of  Publie  Ia« 
•  truotlea  provt^ma  f^  hoalth  tupopvlaioA  la  aa«erd«noo  «lth  a  rulo 
applTinc  to  SOCIO  ohildron  ;>«tvo«n  two  and  flyo  yaara,  b^t  not  to 
otooro*     This  lack  of  unifomity  la  not  astaisllohod  b7  ch«  Laglala^ 
ter««  Dfut  toy  thio  ■dwlnl»tratcy«     Ula  autterlty  la  not  loglalatWo^ 
tat  adadalatepatlva^  to  aat  up  luilfam  rulaa  to  oarry  tha  Ia»  Into 
affoat*       Ha  haa  dona  tha  appoolta*    tha  axtHptitm  astabllshaa  a 
daf lalta  laaic  of  oalfomity  of  application  af  tha  lav  to  tha  aalldran 
adiattad  and  is  tlisrafora  void. 

Thara  U  auah  slnaara  adsundarataztdlog  «a  to  Um  raUglooa 
fpoa*—  gaarantaad  toy  tha  Constitutioa*     ^tilla  Xmm  smj  not  Inta^- 
tmr%  vlth  rollgleaa  toallafo  and  opinions «  tbay  aay  lotxlblt  aots  or 
pvaatloas  or  raqaira  aaU  to  toa  dona*     It  haa  toaaa  hald«  for  lnstanaa« 
that  tba  aonatltutieua  rl^bt  ta  raHftiaua  Utoarty  la  not  Infrlnrad 
toy  ra^piljrlQs  a  aartlflaata  of  fraados  frmi  vaaoraal  dlaaaaa  aa  a 
aaodltloa  of  autrrlaaa  or  toy  racialrlafi  ana  aaascln«s  adalaalon  to  a 
ptttolla  sahoel  to  famish  a  physlalan*s  oortlflaata  as  to  his  physloal 
aaodlUan, 


••ndltlCKi* 

Th*  aiii3«  oonclu«l«ai  was  r««ttheA  in  Hwm  T«Hi  «i  t«  ^ft 
iPttlitS  Ity  of  a  et«ttut«  requiring  •  p&rftnt  to  fumlsli  mtftttl  atMa^ 
d*no«  for  ma  ^nor  ohildran*     Tha  oaaa  «o  holding « 

People  V,  PUyaon.  6Q  S.  E.24S, 

la  of  aspoaial  lataraat  baaauao  K««  York^e  ooasUtuUonal  ixrovlaioa 
{^^ax>ant«•ing  fraodon  of  rellgloua  opinion  &mi  «oraiali>  la  prACfeXaaXly 
iilantleal  vith  our  i^ranaKt  Arilola  x,  aaeUon  4«  on  this  sibjoot. 
Tha  provislona  of  our  1649  oon^titutlon  on  t:ai»  subjitot  tma  O'cipifid 
froffl  that  of  ?<a«  'iork  axoapt  for  tta  OBsdsaioa  of   Uxtm^t  vorda,  ^to 
all  aianklnrt,"       In  our  prasatit  oonaitltutios-   tha  word  "allowa^S"  waa 
cbanfiOd   to  "tsaarantaad*  a..c!  aftar  txe  i^<aHi  'altisasa"  wara  a<M*d  tha 
words  **or  juror*"       t-fm  eouelualon  of  tba  !^aw  York  oourt  1««  ti)«r«» 
f<n*a»  of  axooptioiml  In^K^rtanoe*     1h»  oplnioa  atataa  aa  f.>xio»at 

"The  7«Balnini^  qiiaatloti  wmeh  ixm  &90m  it  naoaaaary 
to  oonaidar  !•  «s«  olalsi  that  t'lO  provlaiona  of  tlxa  Coda 
are  vlolatlva  of  trie  isravtsioaa  of  Coa»t»  art.  1,  aao.  3, 
which  ^rcrvldaa  that  ♦tJ^ia  fraa  axarolaa  arid  v^oymnt  of 
raligtoas  i^rofaaalcHi  tt^  woratilpj,,  without  disorlmlrtation 
or  i>rftf«ran«a,  ahall   forever  ba  allowod  in  thi»  atata  to 
all  :<3an\clnd}  and  no  all  ba  rtit^fsr^d  inoo.*sp«tant 

to  be  a  wltrMsa  on  «:  r  h4La  opinlosta  on  raattera  of 

r«]t    ■/,.  =  «  htilaff     u.-  V  ,.   iioerty  of  aonaalanea  tieraliy 
sec  1  not  bo  ao  oona trued  a«  to  axouae  aata  of 

111.  .>.-»a,  or  Justify  praotieaa  lnei5n»lst«nt  with 

tha  peaoti  vr  safety  of  thia  stato*'  ^  and  safaty 

of  t>.a  atata  Involva  tha  protaetlon  o  vos  and 

riaalth  of  itu   c.^^iilcraR,  as  wall  &r  *  i«a  to  Its 

law»,     Full  fcriii  fr©©  anjoysaaat  of     v.!,.:ia;i,-j     cofaaaioii  arid 
worahlp  la  guarantied,  out  Aota  »       u  iuns  riot.  worahii>  ara 
not*    A  paraon  aannot  under  tita  «,ula«  of  rali^j^oua  ballof , 
pv«e%l«a  polTpuH^,  and  aUll  be  £«>ot«at*d  fron  our  statutaa 
eonatltuUng  tha  eriisa  of  bigwaqr*     fie  o«mH»t«  amiar  tha 
belief  or  i^ofeaalon  of  baliaf  that  he  aboald  be  raliavad 
froai  tha  ©are  of  ohlldren,  be  axooaad  rv-ovi  ..ran l:ic;r:ent  for 
alayiog  thoaa  who  have  br  io  iii»«  ,  uhan 

bom  lata  tha  wog^Id,  are  lalplaaa,  ioithar 

tha  power  to  aara  fas>.  ^..v»^w«   ^r  laaintMi..   .   ...^i»Xwaa« 

?hay  are  expoae^  to  all  the  ilia  to  wliloh  fleah  ia  halr« 
and  require  eareful  nuratn^;,  and  at  tlasea,  whan  ^anjjep 
ia  preaant,  the  help  of  an  axperienoat?  phyaioi 
tha  law  of  nature «  aa  wall  a«  tha  tt^toion  law, 

upon  tha  parenta  the  '5'ity  of  «-■>"'• •*-«  <^."'v.      ,  _,^    ^,i 

aieknaaa  axid  In  health,  aru-i  ^y  be 

neoeaeary  for  t^ialr  okr«),  tm:  ,  v. nervation, 

Inaludlng  aadiaal  attandanoe,  if  nmen^^iw^i  umi  an 
oadaaien  to  de  tuia  ia  a  public  wi^ong,  whioh  the  ^tata. 


t3Xpm  is   t.'i«  sov«ir«ic;n  i.'Over  of  tti«  stftt**      It   aay 
•iiftot  !»*•  for  th«  tra»lni,«n«no«  of  order  &y  pr««oril>ln|; 
A  ptmistaMHit  for  tnoa«  wUo  tx*ftn»4^r«3«*     »^hll«  it  £ui« 
t»  pmm»  %•  d«priv«  p«r«arui  of  lli«.  It  -erty,  or  pro- 
perty without  du«  »:roo«aft  of  lnw,   it.  ntaji ,   in  c«8«  of 
th«  GooBilaaiOQ  of  aets  vrticih  iupo  j^ibiio  wron^^s  or  wfuloh 
«*•  (3«struotiv«  of  private  right* »  apeoify  that  for 
timioh  tho  puni>  alJL  tMi  death^  impriBoruMnt^  or 

the  f«n>feiiur«  ty*     BaiHcer  v«  ^'aeple.  S  Cow. 

98€*704«  15  A8S.  ^I  Lawton  t«  Steele^  1X9  NSY, 

8S6>a9e«   89   *I«U«  b7i>»   7   L.R.A.   134.   i€  Ajk*   cit.  Hop*  ai8| 
Starlow  V*  :^»aaohu««tt«i  y  5  Hov*  9O4»d0&,  iSI  L.   ^»  29d* 

"V«  are  avara  that  truirf;  are  people  wbso  believe 
ttiat  the  X>ivlne  pewer  aiay  ue  invoked  to  tmmX  the  aiek^ 
and  that  faith  is  ail  tt\at  1«  t*^ quired*     'ihoro  are  others 
who  believe  ttMt  tae  Creator  has  aupirated  the  earthy 
nature**  et^pehotiae,  with  ever^thin^^  td3«t  «an  raa?  want 
fev  hie  eujM^ert  and  ttainteaanoe,  inelydiail  t^e  restoratlm 
and  par«aervation  of  hie  healthy  ar.d  that  he  la  left  to  work 
out  hie  own  salvation,  under  tixmA  natural  lawa«     There 
are  a  till  others  wm>  i^lit^ve  that  Chrictlartity  aia  seienoe 
He  tead  In  hand,  both  proeeedlEi^  tv<m  %b»  Creat<xr|  that 
s«l«AAe  ia  hut  the  agent  of  the  ^lialnbtjf  tturoui^h  wnieh  He 
•eeeB^llshea  r«MulbS|  an4  timt  hath  aeietme  aru^  I>ivine 
power  stay  jo  invoked  together  to  restore  diseased  a.^Ml 
sufferint{  hunanity*     3ut  sittiu^j;  sr<  a  oourt  c£  law  for  the 
p^a^om9  of  ooas  truing  ami  <2et6t*2iiniag  t^ie  £«snln^;  of  the 
statutes,  we  ti«ve  nothing  to  co  with  these  variances  in 
reli«;^ious   oeliefs,  arid  have  no  power  to  detersano  whieh 
is  eorreot*     ^e  plaee  no  XXmiiationia  ^'^tk  Um  power  of  tlui 
sdRd  ever  t^^^  body,  the  power  of  faith  to  dispel  disease, 
or  the  power  of  the  Suprerv^e  l^iog  to  heal  the  slek*       • 
■•rely  deelare  thd  law  as  {$iv«i  tts  by  the  Legislature •" 

k  reoent  United  States  Supren*  Court  ease  arising  in  California 
Is  also  •nllshteiiliis  aa  to  the  nature  of  the  ^uupanty  of  fSPCMMlom  of 
rell^eue  opini«i  and  worship*       In 


***^iiy.»^J  ?Jniyereitr  of  OaXiforrtia^ 


UJS7 

one  Albert  Haniltmi,  •  Alner,  aousht  uneueee^efully  by  aiandamui  to 
eeaipel  acialssion  to  the  University  without  being  required  to  reoeive 
allitary  training*     he  did  so  on  the  ba«is  of  religious  belief  and 
sambership  In  a  ehureh  of  like  tenete*     Tl^  l>nited  r  tates  ^^upreaae 
eeevt  stated,  in  upheld  lag  eur  ftupHsae  Court,  as  follewsi 


"iMfttev  its  poXi««  pevttrsy  wmy  pr^^f mntm  Tim  U^^Ia* 
tMT0  l»   V'Mi  sov«r«lgn  ..-oner  of   tii«  st«t»«     It  :mf 
•lUMi  lauft  fur  t.';*  (r<Ml;}t«nAno«  of  &rd«r  &y  pr«««ril>ln^ 
•  pimistamHst  for  tnoa*  «uo  trAn«t^r«s«»     ^hll«  it  ittut 
a»  j^Mi'tV  %•  d«priv«  p«rsarui  of  Xlf««   11  <«rty,  or  pro* 
pcrty  »ithe«t  du»  >^^roo«»6  of  Iaw,    it,  nm;^ »   in   c«a«  of 
th«  eoaadaaloa  of  aots  «:iieb  ttr«  p^t^^iio  wrongs  or  wrtLoh 
Mm  d«struotiv«  of  private  rlFS^ts,  apmoity  ibftt  f«»i* 
w&i«h  the  puniahBsont  shiall  $>•  d«&th,  i!spri8on.!aBniy  or 
Vm  fm^r«itur«  of  pr^  jj«rty.     lj«r"^«»r  v.   f«oplo,  S  Cc«. 
«M»704«   15  &»•  tmm*   322 1  Lawtcm  ir«   St<»«la«  118   ;;«v» 

1,  19   'UK.   678,   7  L.f?.A.   154,    .10  hj»..   at,   Jtep.  S15| 
¥•   M«i;sitohu««tta »  5  Ho*«  304-50?,  IS  L.    m»  29e* 

"»•  «r«  avcrc  tluit  tri»r*«  «r«  p»9pl»  wiao  t>*ll«v« 
tiMit  th*  DlTin*  p«w«r  mmy  t>«  InvokAd  td  rM>»l  th«  aloie, 
ftAd  that  faith  is  «;1   that  l«  ri:<;uir«a«     'ihara  ara  others 
who  ballava  Uiat  ti^a  cr«at<»r  has  iiupj,aiad  tha  aarth^ 
natttra**  9tormho^.f,  with  evar^tttin     tiaat  aan  raay  want 
far  hia  support  ar>d  nialntenaaoa,  inoludias  tUxm  rattoeratlon 
and  pvaaanration  of  hla  haalth^  and  that  ha  la  laft  to  aoriK 
<nit  hia  own  «alvatioa,  luidar  fixad  natural  lawa«     Thera 
ara  »till  othai*a  vn^  galic^va  tistat  eidUi«liit.t«tnlt7  tstd  aalanoa 
gfO  iMMiA  In  han^f  Oath  proaaatiing  trm.  ;  %icm% 

•9lm»m  ia  ^ut  tfta  agatit  <-  f  tiM  i^lai,  liah  Ha 

•aaaaipliaha*  r«Aui&8|  an4  timt  bath  &-. „„  „  .-     ..Ivina 

pawar  amy    *m  invokad  t^Oe^attitar  to  raatora  dlaaaaad  a:KS 
aiiffarin^  husuinitiy*     But  sittinig  a^^  a  oourt  of  law  for  tha 
S»2rpoaa  of  ooaavruisi^  and  dataradniag  tiia  «*aanlnti,  of  tha 
atatutai,  «a  iiava  notiHn^;  to  <so  «ita  thata  varianoas  in 
rali^ious  i>aliaf«,  at«d  hava  no  powar  to  datarmina  walah 
ia  aarraot*     ^>a  plaoa  no  llrJLl«tiDrjia  upon  tha  perwar  of  t^4i 
«lnd  avar  ttxa  bodj,  the  yowar  of  fiiith  to  <gi«pal  dlitaasay 
or  tha  pewar  of  tha  Supratua  dain^  to  baal  tha  slak*     v« 
••raly  daalara  tha  law  aa  Klvaa  us  bf  tha  Laglalatura.'' 

A  raoaat  tialtad  Stata*  Su^ana  Court  aaaa  arlaing  in  California 
Is  alao  anlii^tanlii^  aa  to  tha  natura  of  ihm  guaranty  of  fr«Nidom  of 
raligiaoa  aplnlim  aiid  v«pahip«       in 


HaailXtan  V •  Univaralty  of  California. 


oat  AllHMPt  Mamiltafij,  a  ^olnor,  aou^t  unouoaai^arully  hy  nandaaaui  to 
aaapal  ad«iaaion  to  tha  Onlvaral  ty  without  balni^  vt^lr%4  to  raoaiva 
military  training*     dm  did  ao  on  tha  oa«ia  of  r«li«^ioua  oaliaf  and 
MHMbarahip  in  a  ahuroh  of  likw  tanata*     li-v  Onii.o<!t  r  tataa  ;:>upraafa 
Court  atatad,  in  upuolctltis  our  Suj^vwaa  Court,  aa  followat 


"iLpp«ll«nta  a«»«rt  -  un:i^»tiofifi'al:,    t  n  ,./)Od  faith  « 
that  all  w»r,  prftpmratl  n  for  ^^  o  trftlnJLn«j  r«- 

qulr«d  t>y   l:-M  ualv«r«it?  ar«  rv  >  tb*  terwta 

ftnd  AlaolpXiiMi  of  thttly  •tsii>^«   «.^   k  w^r  r«Ii£;i«ii  wtd 
to  th*  tr  oonsolanoas*   >  »  <»  » 

"S'har*  n««<l  b«  no  attempt  to  «n  i«>«r«t«  or  ecwtf?r«- 
Iwnalvaly  to  rteflna  what  la   lnel«a«a  In  th«   Ulbapty* 

prot«ot«<?  oy  iha  due  ijro««'^"   -'-^        .  ..--^-.  ^^ 

di<»«a  inelud*  tiha  rl^t  to  *  to 

•dhora  to  th*  prlncl|>lo«  a:  t^  .as  on 

wnloh  tboao  otudanta  Uaao  tUfeir  uuj  >   »  >«  order 

proaerioln<^  asllltury  training*      (all  -j»J   The  fact 

that  t-:«y  r-'    ■■-"*•    -  -      -   ■   *  r-'-?**;^   i.r;  -'^-eraity 

but  not  1.  1  In  Cal  :   "tl.thaat 

■l^^nlflcar  -  uLonal  or  t^stloM 

haro  Involvou*     w«lifoFiii«  i«Ka  not  t:r&rt«<«  v^i'  aiillod  %,\imi 
to  «ttond  tho  uzLtVttraity*     tltoy  axHi  «fM»kiag  adueatlon 
6ffor«a  by   —      ■    to  «i^  at  tiao  fca^sa  tiiso  In   '■■'"        tlmt 
ttey  bo  a  rem  th«  proooribod  aourao  tm 

gr^^iatfo  c;  aXl^«u«  bntiiofs  &mi  ooriac. 

obiootlboa  Ui  wjU'y  propax«tIon  tor  vmr  And  r^iUlwjc^  md^xi" 
•oiloa*     iak.oa  on  t^io  'y^asla  of  tu«  faets  iall@>rod  in  tfm 
potltlon,  «i>>>ailanta »   oontorttlans  ftimiunt  to  "- 
on  oaoortion  thot  U^o  duo  j^rooooo  oXouso  &f  i 

AaariAajoot  aa  ft  sAfc>-t.j,xi»r<2  <jf   *lla«rty*   cc=nft>r, 
to  uo  atu<.;ar4l»  in  vho  st»i«  oolirftrsity  froo  i'r-fti*  yyii^,*- 
tlon  to  ia:<o  jrJLlitar^   iraiinliiti  o»  oao  yf  tUo  corKiitiona 

"    ;*.t«r,<3a«C0» 

'Vlawau  in  tciO  ii^ixt  of  our  dooiaioan  t^^at  propool» 
tlwo  t^i»t  at  oaoo  uo  put  aaldo  oa  ^.ntonobXo*" 

Flraii  thooo  ooaoa  it  io  eloor  that  t^o  low  roqatrlae  uttlfiHrai 
feMMiI%it  oimndaiKSa  la  not  ia  oonfllet  with  tit*  gu^ronty  of  fr*odaa 
of  roUjtlouo  Oi^lnioot  and  momtiip  eontaln«a  in  tho  Gon«tilnitioii» 

It  is  iilao  oloor  that  t^io  ruparintonaont  of  f\tblio  Baalth 
iMa  no  outlkority  to  moko  oxeoptlono  by  ro^Xatlon  vhieh  aro  forolgn 
to  tfao  low  oo  onootod  oy  tho  Loeioloturo* 

You  oro  tlMAHiforo  odviaod  thAt  tho  oxoa^tlon  oonioinod  in  tho 
fnotod  vogulation  is  void* 

Hoapootrally  aubMlttod, 

Dlrdotor  of  rablio  aoolth 


H-oL^ 


February  17,  1948 

SUBJECT:      y  or  ICE   OF   ORDINANCES    ON   INTRODUCTION  AS   RI;QUIRED    IN 
CHARTER  SECTION  13, 

Dear  Sir: 

you  have  requeated  an  opinion  as  follows: 

"Section  13  of  tha  Charter  provldaa   in  part: 

"♦Exoapt  as  otherwise  provided  in  this   charter,   or  by  ordinanco, 
notice  of  the  title  or  the  purport  and  subject  matter  of  each 
proposed  ordinaace  waich  is    introduced  and  referred  to  committee 
shall  be  published  within  three  days  after  its  presentation  to 
the  board  ar^  a  copy  of  such  proposed  ordinance  stiall  be  kept 
available   for   inspection  in  the   office   of  the  clerk  of  the  board,' 

"In  this  cormection  do  the  followlriij  underlined  words   in  an 
excerpt  from  the  foregoing,    "except  as  othemfise  provided  in 
this   caarter  or  by  ordinance '   contemplate  an  ordinance,    the 
provisions  of  which  are  more  restrictive  than  the  charter 
provision  quoted  and  does  the  provision  require  that  all  bills, 
except  emargency  measures,    must  Tirst  be  presented  to  the 
board,   referred  to  comiaittee  and  notice  of  each  such  bill  pub- 
lished?    If  not,  what  reasonable  purpose  is   served  by  publication 
of  notice  of  such  very  few  bills  as  are  presented  in  the  board? 

"Wimt   is  the  affect  of  the  followinc,  when  considered  in  connoc- 
tion  with  tiie  charter  provision  referred  to: 

"•Legislative  Procedure  Ordinance  ••   ordinance  2877  (Series  of 
1939)  Section  4.  Except  bills  containing  emorgenoy  measures, 
proposals   introduced  or  presented  for   i.^nadlate  consideration 
and  adoption  by  unanimous  consent   of  the  members  present,   and 
bills   or  proposals  pre  .a red  and  reported  out  by  co:7xt?ilttee,  all 
bills,    proposals,    communications   and   otiier  matters   intended 
for   orrequirinf^  consideration  or  action  by  the  board  shall, 
before  conaiueration  tnoreof  or  action  by  the  board  thereon, 
be  filed  with  the  clerk,   whereupon  the  clerk  shall  immediately 
communicate  with  the  president  of  the  board  and  ascertain  the 
committee  to  which  the  President  sl^iall  direct   that  each  such 
bill,    proposal,   comraunioation  or  other  matter  be  referred. 

"»In  the  absence   of  the   President   of  the  Board,    the  Clerk  sli&ll 
refer  bills,   proposals,   comnrunications  and  other  matters   to  the 
coomittee  which  lias  jurisdiction  thereover  as   provided  in  the 
Rules   of   Order  of  the  Board  of  Supervisors,   or,    in  the  case  of 
urgency  or  doubt,   to   tj:ie   Board.'** 

OPINION 

"Except  as  otherwise  provided  in  this  charter,    or  by  ordinance" 
means  "Except  as  provided  in  a  different  nianner  in  this  charter,    or  by 
ordinance",   without  restriction  in  ttiat  regard. 

Doubtless  the  charter  drafters  did  not  have   in  mind  any  other 
method  of   introduction  of  bills   tlian  by  a  supervisor  or  coinmittee  of  the 
board  in  a  meeting  of  the  Board.     However,    there   is   no  such  clear 


#2. 


i^equlrewent  to   tUio  oi'x'eot  as  to  roroo  tho  conclusion  that  Section  4 
of  tlie  Leii;lslative  ?x'oc«duro  Ordinance  is  void. 

I  do  not  tliink  tluit  uiidsi*  tixo  procedure  described  in  Section 
4  of  the  Lej_,i3la-ulve  .'rocodiiro   Ordinance,   wherein  bills  are  filed 
with  the  Clerk  and  referred  to  coiaoittoe,  bills  arc  to  be  roijarded  as 
"presented  to  tiio  lioard"   so  aa  to  reqviire  publication  of  notice  of 
the  title  or  purport  and  subject  Kmtter  of  a  proposed  ordinance  under 
the  provisions  of  Section  13  of  tlie  Cliarter, 

If  tiils  causes  inequality  and  inadequacy  of  notice,   the 
Legislative  Procedure  Ordinance  slioiild  be  araended  to  deal  with  the 
subject.     It  sliould  not  be   left  to  cliarter  iiiter,)retation  by  opinion* 

If  an  anendrsent  is  desired,  we  will  of  eourtie  be  glad  to 
discuss  the  xoatter  witti  you  furtiifer. 

Respectfully  subEtltted, 


CITY  AffTOU.BY 


To:     Clurk  of  tlie 

Board  of  oupeirvisors 

CO  t     Mayor 


^L^ 


Fabrviary  17,   1948 

SUBJECT:      SICK  LEAVE  RIGHTS   OP  DEPARTMENT   PHYSICIAN,    FIRE 
DEPARTNENT. 

Gentlemen: 

I  have  your  request  for  an  opinion  as  follows: 

"The  commission  desires  your  advloe  on  the  following 
matter. 

"Under  Section  36  of  the  Charter,  the  commission  has 
the  power  to  appoint  a  chief  of  department,  a  secretary 
to  the  commission  and  a  department  physician,  each  to 
serve  at  its  pleasure.   The  commission  desires  to  vacate 
the  position  of  department  physician  and  to  terminate 
the  appointment  of  the  present  incumbent.   The  present 
incumbent  has  requested  that  he  be  granted  sick  leave 
in  accordance  with  Section  153  of  the  Charter  and  the 
Rules  of  the  Civil  Service  Commission  covering  sick 
leave, 

"Is  the  department  physician  entitled  to  sick  leave 
under  the  Charter." 

OPINION 

I  advise  you  that  under  the  Charter  all  employees  are  en- 
titled to  sick  leave  at  the  rate  of  two  weeks  per  year  for  each 
year  worked,  but  the  accumulated  unused  period  of  sick  leave  is 
not  to  exceed  six  months,   (See  Section  153  of  the  Charter) 

The  Charter,  Section  36,  provides  that  the  fire  commission 
shall  appoint  "  ,  ,  ,  a  department  physician  who  shall  hold  office 
at  its  pleasure."  The  department  physician  becomes  an  employee 
of  the  city  and  county  after  having  been  duly  appointed  by  the 
fire  commission  and  as  such  employee  is  entitled  to  all  the  rights 
granted  to  employees  by  the  Charter  including  sick  leave  privileges, 

I  advise  you  therefor  that  the  department  physician  is  en- 
titled to  sick  leave  in  accordance  with  the  provisions  of  the 
Charter  and  upon  full  compliance  with  the  requirements  of  the  rules 
of  the  Civil  Service  Commission  relating  to  sick  leave  (See  Rule 
32  Rules  of  the  Civil  Service  Commission). 

Respectftilly  submitted. 
To:  Fire  Coramissloa 


BJW  CITY  ATTORNEY 


^a 


Wt^wmwf  U,  19m 


OMttMMt 

rou  li*v«  M<|u*«lHi4  Um  opinio})  of  till  a  offio*  as  to 
viMlttMr  to»  •▼14*n««  «««u!aalalMNi  by  you  on  «oruilder«ti.<m  »f  Bill 
!••  4f»ae  s*«l«1iln&  1^  pess«fl»i9n  of  «na  •viotioi!)*  fron  ooonualtj 
beuBlna  «««oaraiO(ll«il.<»vi ,  Im  «ufflei»nt  td  ttupi^orl;  «  flndlns 
of  s^oh  «n  «f»»x^|«nd3'  «»  vould  oon£»tltu^«  th«  »ftsift  for  auoh 

In  l^.^aa  eotsiootioci  i  oew  flX»  «i%h  yoor  Coeailfefe** 
and  inolud*  ms  a  laftsla  «f  «h«  oj^lolon  li«r«  ^iv«rA  two  X«ttttini 
vhiah  wore  dlro<i6«Kl  «>r  dollv*rod  to  tm  for  your  c;ommltto««     Oiw 
lottor  la   fro»  Hvnrj  &•  Qrosm,  Ar«a  H«n%  Dljcvotor,  Offloe  of  ^vt 
aoualn^  ExpodltATf  &»a  Pntnolsoo.     'Xixo  otovr  loiter  is  froa 
klmm.  iJ*  lfiel>on*ld^  fga^porM^  wr«n«rttl  iik»Ard  c^tmlrmNun^  Ho»t  Ad  via  ^r?" 
off  too  of  tho  no^aalng  5^t?*ftlt«r,  :*n  Franel^oo* 


I  hevo  ft  Booj  olito  of  A  X«tt«r  of  Irving  iy  Iio»on&lAtt« 
Jr*  llstlr^i;  mttMX>ous  oonMmlty  lioaoiam  AAAOwaKMlAtlonA  of  ooa^r** 
bonalvA  PAOgoo  of  roRtel* 

I  iiAVA  hAi*o%«ferA  roaaovAd  %9  jmi  two  XogAl  «pl»loiui 
AlAAussIng  rothor  fully  youx*  4s«nArAl  Authority  in  Uio  j^taoIaao* 
iMeo  of  tulA  diAAfOAslon  »3.1X  bo  ropOAtod  h*rA« 

Q  9  X  n  I  Q  H 

Ttm  <;ptAoiieii«  pyoAAntAd  Aro  twot     tbo  ovidortAA  of 
A«ArgAnAy»  And  «iM  relAtlcHt  of  6hA  propoood  bill  to  Vam  mori^AriOy* 

A«  «o  thA  PAlAtion  of  tno  0111  t«  %ia»  mtmv&mR^t  I  gaII 
jour  AttABtlon  io  ttw  dlaouoolon  by  tho  aont  AdwiaiAtTAtor  r«lAt-> 
Ing  tA  AKondaent  47  to  tho  ront  roisulAtlAat  for  houAlag*     Tho  suo* 
joot  bin  WAA  i»A»Ad  upon  tiAlA  ostAadi^Ant  Aiod  AttAAtM  %tm  9mm  ^Oi)Hm» 

Ttf  RAnt  Ad»dLiilAtrAtor  oiHMLkA  of  thA  iQoroAAA  of  AWMnmity 
houttirti;  plAiM  la  At)  AttAispt  to  Avol4  houaln(>  rA9t£'lotlonA«  of  ttMl 
throAto  of  dispooaAoclcm  by  thAlr  aaaiia*  And  of  ^a  AltomAtivA^ 

WlMkOUt   AOTltePAly    of  AAAA    OVlotiOIUI,    Or   of    ARfOTAAd  I^UTOhAAA*         UA 

pDlnte  out  ^)At  tbAOA  AOHUiiity  IntAroato  orA  not  AOMpATAblA  to  owner 
OAAupAOAy  la  roAllty^  but  ata  auNTAly  oubotltatAO  for  Iaaaaa. 

Frooi  tr4A  AVldAnoA  and  othor  ovldAnoA  aofora  you^  you  nMy 
la  your  dia«rAtlea  AooaludA  thAt  thA  bill  la  relAtod  to  tho  housing 
iaMrgAnAy  pr«blAa  la  gAUATAl  And  la  l«gAlly  ApproprlatA  loglalAtlcn 
fAT  thA  j^urpoAA  of  dAAliag  wltb  It* 


k»  %9  t'tm  gcnerftl  question  of  evld«nu6«  of  mmr^mMy^  in 

IsMttslnn  oondltidns  In  :  «-  ■  "-•■">< ««»  whleh  f>m  -'•-*^'  ■'---ally  In  yoay 

hMiXtb  »nd  SAfslty  df  ^'i^  in  tii«  ftb«*nu;.  sX«a.tlv«  0£m* 

trolf   I  9«11  *tt«tttlim  to  3..a«  o^  tlM  things  ya«&  sa'^  oonnidcr* 

Flret,   T  1>«11«t*  It   i^rfipmr  *«»  note  that      •*    '-    t   ^to^d^^7 
tn«  ^'ipre,^«  Cv^-.;.rt  of  th®  Unltod  :>tat«3»  atatiwl,  in  \    tlvs 

F«a#yftl  •^io.ialfii^.  *^<S  ^'•^t  Aot  of  194*7-   fcjvot  it  la  -ly  ol«6tr"' 

th&t   t:i4i  Uopaaiing  •hoptd^«  wtioh.  »!»»   ii»u©aail'i*d  Oi^iiic-   *^*  **** 
still  sxlsts  and  thi&t  Con  j^as  •till  has  pmttir  "to  mc%  ta  aonllFol 
th«  fop«««  tumt  «  short  supply  of  th«  nsusLsd  arti^ls  ersAtsd.** 

Althou^  th«  fsdsrsl  sst  wft«  sruifitsd  u»ddr  tuas  «br  p«««r« 
of  Contsr^sSf  ttt«  fsotuAl  b^His  utiles  px>«8«ntly  aupports  it  will  also 
support  «lt^  lethal  f^res  p«rtin«nt  legislation  lay  you* 

iiir*  Hsnry  a*  Oross,  fedsr^l  4r«a  H«nt  Dlrscfeor  ia  &*»  Frmt* 
clsso  »tst««  «*   follows  Ifi  bis  lij^tt^tr  to  y.>u  a?ic«r  -^'.^to  of 
f#>rusry  12,  l»4St 

*»o  sr^  lsif«ew«<d  ■      '       -  iibw«o  wiiioh 

orl^ilnslly  »o««on»sg  ts^noo  is  no 

longer  sstlng  sad  ttw*^  4,fetoo  bso 

tossn  «,>point6d*     fim  un^ttrstMEM^  tiuM»&  ii>ie  eo.f^.it;t«o  do«o 
n«t  i»ropo»o  to  hold  sny  furl^uir  iMisriags,  tiut  dsslros 

In  M^ltiiig  ovidofioo  AS  to  vliothoy  s  bmtoing  osHMP^osoy 
still  oxists* 

"At  the  tiaw  «••  Jlorlsy  Goldb^rjg,  «r«*  R«nt  Attortioy, 
tostifiod  1»oforo  iho  ,?.idioi*ry  Casailtteo  his  tsstimoiiy 
«fe«  baood  apoR  statlsties  ixroparod  \tf  ths  l^urosu  af  tho 
C'«»ms  srt4  osrtsla  obarts  woro  furri^shod  tho  iiosrii  of 
ftupsrrlsors  bssod  on  suoh  stotlsties* 

"7^0  housing  sltttstioA  la  thlo  aro*  Is,  in  our 
opinion,  still  as  aouto  as  *^n  ^«  O^Xc^org  tostifiod 
bofnro  tho  oownlttoo*     th.m^  bos  boon  no  approolablo 
inoroaso  la  tkm  ava Liability  of  rontal  hmisin^,  nor 

it  appoar  that  tnis  sltuati  a  olll  ehonjso  in  tho 

futwro*** 


This  Ic  an  Isyoptant  stat«3ioat  of  an  oxpopt  on  tho  «tdh» 
joot  beforo  ycni. 

mm  lettor  of  m^m  Al»x  4.  fitoPoMOd,  Cihalraan  for  San  Frart* 
eisoo  Ooaorol  Advisory  itoat  Board  umtsr  ttio  fodoml  80tt«&n«  Aot, 
statos,  undor  tho  soem  dato,  as  follows  t 


"In  r^9««i»  -■  irig  « 

«M«i^  of  I>Mta«l«P  17,  x^^'U 

"♦After  a  re^^ort.  oy  th«  boards  « 
ffiotlon  w«s  aftd«,  9«0':»rKi«d  and  pAas*d 
tul«nlBiou«Xy  thAt  a  r«4<:nsi9Mrtd*tlon   to 

sun  F'rtinet»«o  i5*y  r«fens««iiontftl  kvmk     , 
net  b«  d«6ontroil»<a,' 

•5»n  Fr»noisoo  ii«y  r>»fens«---— ••  •-■■»    urta  otmi!l«t.» 
of  SonoBBA,   S4ftr-n,  ;  i»n  :iat«o  u  ^aelMao  covm- 

tlaa*     Th«ra  ara  aix  t€*   rant  &oarfi»   I'l  t-^a 

01  ty  and  county  of     *n  Fmnolfieo*      .f»«5jsur'  « 

iKMurdt  aevar  th«  antlra  «ra&  cr  tha  Olty  « 
«»f  i»an  Vranalaaa,  ti:)*  giotlon  r-  '^^-^    -■  -^    ■'■  8«.  i- 

■euaiy  r&fleots  elaarly  tha  o  d 

iMHiMirs  i:iAt  raiita  in  tha  cit  i^n  Prtin- 

•laao  a^oulc  not  ba  <ioca'.  .      *ii«f  ra^^ortu  rafar- 

v«(&  to  In  fci»   flrat  i.ttrti  >r   <3uota  ^n^tM  raporta 

^  t'-    ^•----'  — •*   ^obrdft    -.»•     ,..iw  '..,•.■;•   •   "       unty  of 
INuti  .'j.»^a  rcorta  ««rt  '  ^r  u>a  jsost 

part  -rtii»  '^''-    li'"!''^    'Ifftiri  .\ja#       i'sia 

fin4it-4tu»  ^-'s*'*   •<'  "wi:*   ■  :^  at  'i^u^Ui^  A©ao«6»aa- 

tlirfna,  *ai>»al«lly  a*,*.  .    fX*t»  a^wS  Uooaaa,  In 

%tm  city  *iradl  OouJT^  ■  ^inol&ao  »ara  In  no  way 

adaq:uata  to  pr.i^i  \»etw«Min  aupply  and  da- 

anand*     ^a  a  ?iatt<  r.prasclona  saafSa  wara  to 

tr;a  affaot  tuti  it  was  fAoru  tilftleult  at  \,\y»  praaant 
tiasa  to  aaa^ura  tioualtu£  ftaaaHaodatlona  than  It  «aa  in 
2j»4d  vtean  rant  aoatrol  tma  Inltlatad*" 

y<m  bava  i»af«v«  xau  alao  a  vary  datalla^  rai>ort  of 
Ulatriat  Attomay  MawnA  C.  Brown  tiivlnt;  avldanoa  of  ;:;rcatly 
ovaravtavdi^  houaing  aaaotanedationa  in    an     ranoLaao. 

X  ao%a  that  on  £»ae^  4i^  of  ^our  traiiaoript  !■  t^ta 
WatlMMiy  of  lira.  Havy  Jana  ^^mlth,  of  tha  DonaaUa  HaXationa 
r«part/si«afi  <^f  ^a  Maivlat  AttomayU  of  flea.       ^a*  Emlth 
atataa  that  her  da^wrt^iiant  i-m.*  n^afora  it  &  0  oaaaa  of  aria*  and 
dallnqaanay  ttltuationa  a  month  ancJ  that  In  ^3  par  oant  of  thaa« 
•aaaa  a  ttaj^n*  aauaa  la  oon^aatad  hoaalng  msxC^  tmet  of  aviation* 

{^IttMut  a  aora  axtandad  ravlav  ):!mT%  of  tha  avl<^anaa 
^f«r«  yau^  X  wish  to  atata  that  I  hava  raad  all  of  \tx\%  avX^anaa 
aarafuXly  and  aa  of  tha  opinion  that  it  la  lastly  auffialaat  to 


support  ft  fltttiait  of  tm&%»  •  it,  la  r^\xr  l«£l«I«tiv«  dlacreUon, 
you  C9MX99  to  Mi^  It  •  9f  «uoh  AH  mi9ri,%noj  oh&x^ct«r  as  would 
ooaatltut*  ta«  l>«si«   for   ia«  •nAot.'scnt  of  tn9  bill  propo»«d« 


8«tfd  of  h:..      v,.-:tr«» 


liPtDB 


i+olcl 


February  18,  1948 


Subject:   Property  in  Litigation  Deposited  in  Court— 

Assessment  of;  Municipal  Court  Special  Deposit 
t\ind. 


Dear  Sir: 


I  have  your  request  Tor  an  opinion  as  Tollows 


"It  has  been  the  praouloe  of  the  Controller,  on 
demand  of  the  Assessor,  to  allow  an  assessment  to  be  made 
on  the  first  Monday  in  March  of  each  year,  on  monies  on 
hand  in  the  Municipal  Court  Special  Deposit  Fund,  result- 
ing in  numerous  protests  by  attorneys  and  lititjants  \^iich 
are  invariably  made  in  such  cases  to  the  Clerk  of  the 
Court  when  the  same  are  finally  accoimted  for  arid  dis- 
bursed* 

"Although  we  do  not  know  the  basis  of  his  authority, 
it  appears  tiiat  tlie  Gonti-ollor  has  from  time  td'   time 
adopted  and  revised  his  ov/n  rules  of  procedure  in  the 
matter,  'i'en  years  or  more  aco,  the  assessment  was  uni- 
formly applied  to  all  deposits;  later,  only  to  sums  of 
i;500,00  or  over  as  at  present,  with  exemption  if  the 
deposit  originated  in  a  branch  of  the  city,  state  or 
federal  government • 

"It  is  our  position  that  these  funds  are  definitely 
in  'cuatodia  legis*  until  the  final  disposition  of  the 
litigation,  and  are  not  to  be  confused  with  solvent 
credits,  and  should  not  be  subject  to  assessment. 
Obviously,  a  continuation  of  this  practice  may  easily 
result  in  claims  for  damages  against  the  respective 
responsible  agencies  v/here  a  shortage  results  from  the 
arbitrary  action  of  txiose  involved  if  the  practice  ia 
proved  to  be  illegal  or  unwarranted, 

"It  is,  therefore,  respectfully  requested  that  you 
render  an  opinion  therein,  indicating  whether  or  not  these 
f\uids  may  be  properly  assessed,  and  outlining  for  our  guid- 
ance, the  position  tlmt  the  Clerk  of  the  Municipal  Go\irt 
should  take  in  future  in  such  matter's. 

"We  fully  realize  that  yours  is  a  busy  office.  However, 
in  order  that  the  desired  inforraation  may  be  in  ovir  hands* 
on  or  before  March  1,  1948,  we  respectfully  request  that 
you  render  us  your  opinion  in  this  matter  at  the  earliest 
possible  moment," 


OPINION 

As  my  opinion  of  November  4,  1943  to  the  Conti'oller 
pertainlnt^  to  this  subject  sets  forth  the  statutory  and  case 
authority  for  assessment  of  property  in  litigation  deposited 
in  court,  I  am  attachin^j  a  copy  herev/ith  for  your  persusal, 

I  have  boon  xinable  to  locate  any  change  in  the  lav/  since 
November  4,  1943  so  you  are  advised  that  it  is  my  opinion  that 
the  monies  in  the  Fund  are  properly  assessable  under  Section 
983  of  the  Revenue  and  Taxation  iJode,  as  indicated  in  my  opinion 
to  the  Controller. 

Inasmuch  aa  the  funds  are  properly  assessable  to  their 
custodian  under  specific  statutory  authority  the  only  position 
that  you  can  take  with  r-apect  to  proteatinj,  litigants  is  to 
refer  them  to  the  legal  authority  for  the  asaeaament.   If  there 
is  some  other  phase  of  the  matter  upon  which  you  would  like 
your  position  clarified,  I  shall  be  pleased  to  render  an 
opinion  upon  your  request  v/hich  sxiould  set  forth  the  specific 
problem. 


Respectfully  submitted. 

City  Attorney 
To:  <-ilerk  of  the  Municipal  Court 


TJB 


if.U 


Wtimmrf  X9,  JL948 


to*  ^in 

^^>u  h«v«  r«i4ueE;t«(fi  «n  opinion  as  to  tbn  plii««  on  the  t»iillet 
of  tbo  rutsM  of  aiii  IrtcuadMKtt  i^xp«rtt»  ^ixde*  «^^  tt^S'O  1»  Bsar«  %h«i} 
on*  MuuUdtt^  for  %4m  offio** 

OPINION 

Thoro  1»  no  law  '      ^ibjoot  poltttln^  ap«sl«lly  to  judeos 

•f  %te  ^uporior  €ouri   :  ^s  irt)leh  h&v*  »ot  evsllod  t.hi»]^oXvea 

0#  tto  proee4vupo  eontsil  rtioXo  VX,  Roofeian  2;"   of  the   :  oa«*ti- 

tution*        >ftn  ftNi!»l»<M  &*•  ck«»%  oo  cvollodi  Itsol   .. 

flio  ^]*OTlelon«  of  tbm  ehajrtwp  on  t^4«  cvibjea^  r«x&%9  ariL-/  %,& 
•lootlooji  io  stinlolpttl  off  loos*     In  faet,   thir  offlo«  of  superior 
juv'go  Is  spoolfleolly  oxolttfloA  tram  tlu^  provisions  of  sootion  175  of 
the  ehartor^  whleh  iSooXs  with  %hlm  suiakjoot. 

£tui  aMtteodi  of  oXootlon  of  Superior  Ccux't  jiAiij;«a  xa  aij^o 
•poolfloaXXy  faiftXtt^Uid  frooi  1^  floia  of  ohnrtov  si;^Joot^  b^r  ArtlcXo 
XX  ^  sootlon  Si  of  tho  Coast! tutl^« 

TtM  EXootioos  Codo  of  %km  atoio  Is  ttioroforo  ooatroXXln^  <m 
vals  Sidijoot  and  portlouXarXy  Division  VI ^  vhiah  rsXstos  to  OaXXots* 
Sootloa  S&Q^f  thffipolu  ean.slnodi^  la  tta  follows  t 

*St  -TrMmm- 


1-  - _--...   scuao  tiiaa  «nd  moro 

thiim  or)  itr   Is  rMnru.rt«^f  tho  nsinie  of  —oh  of 

Uko  In-  mil  s  poftr  In  alphabotlosl  orOor  iPsr 

thfei  ;ioh  Is  lovost  tn  niiss^rlosX 

ord  trlots  In  wtiioh  sueh  oondl- 

date       .  .  :•     ThorOAftor,  f or  osoh 

Suoo«o«Aln^  «»s«a{)ly  aistrlnt  in  vaioh  ih«  oondldatos 

sr«  to    >*  vofeod  on,   fno  tT*5ao  *i)i>osi*int.  fli*«*  f«J*  tt*at 

offleo  In  tiio  last  p]*oc*dlag  tflstvlet  shall  bs  pXaood 

Xast»  ths  order  of  ttuft  otter  nssrtW  r««alnln^  unehatv.Of^**' 

^•etion  5V9X,  .^Xoctioas  Cods,  as  asMndod  In  1947,  rolatlng 
to  ttom  order  of  names  of  oantiidates  in  prlnary  eXootlons  Is  la 
jpmjrt  as  folloirsi 


"Sttdtlon  sasi,     Order  of  tnisz7s»t  ^'^WHIIflllLfffl^i** 


nr*t  u.pon ;  j;  omott 


Vckm  «5*.«r.v;>^^'r»  .>^  which  t.b«  %uOWd  words  of  o«eticn  593X 
»er«  ln9»rt«d  «*a  »Ad«  In  thm  ymair  19iA« 

In  spite  9f  »aa«   oltj^ht  lrur<9r»aa««  whleh  amf  b«  dr««n  froa 
oth«r  ••otlonty  th«  !««  la  aov  el«*r  antS  unifrnm  9s%  this  iut>jtt«t 
•a   to  both  prlsttrj  &n&  ^on«r«l  sI««tlons« 

111*  *c»ra»  •«!!  cc-^^ldat«»   for  any  off!©*"  Ar«  tba  l«t«at 
•xpraaalon  of  ti-A   ■  ■    ?••       fh#y  lnclad«   Urn  off  loo  of  judgo 

of  tho  '.^-apori^MT  i)c'  ioy  direct  tlwt  t>«o  na.^^  of  t^oi  lnouiB^«'it 

of  tM*  Off  loo  Oho  i»  «  w»  ai^oto  ^o  ^laood  flrat  on  t*io  list  of 
ean:Ucotos   for  the  offloe  on  prijaory  «nt:   ^enerol  oiloctlan  ballots* 

You  are  aooordin^y  to  advlaad* 

E#a;.oetfulIy  aubadtted. 


cm  AStmmXi, 
Vol    caxir  iLDJairiBtRAf  ivB  office  mUMU^B  a.  «io<»b 

^i  Clt7  Hall,     aa  fvauittlaao  S 

ccst  fla«erd«r  Tho«aaa  A*  TooMiy 

I^  Clt7  1^11*  ^'A*^  Ji^atielaeo  2 

Saoratary  of  Suparior  Qour%  «re««^u  s«  ^ia»ina 
4@0  Cliy  nullf  San  f^ranaiaao  2 


«»t» 


lH>(o'j 


February  20,  1948 


iixeraption  from  Purchase  and  Uso  'x'ax; 
Agency  of  the  State  of  California; 
Cling  Peadi  Advisory  Board. 


I  liave  your  request  for  an  opinion  as  follows: 

"This  office  would  like  to  cet  a  rulin.,  on  the 
claim  for  exemption  from  the  iian  Pranoisco  Purchase 
and  Use  i'ax  by  the  Clin^j;  Peach  Advisory  joard  in  the 
attached  letter." 

The  letter  referred  to  in  the  request  reads  as  follows : 

"Please  be  advised  tiiat  tlie  Cling  Peach  Advisory 
Board,  an  instrumentality  of  the  State  of  California, 
is  exempt  from  payment  of  the  l/2>j  Jan  Francisco  City 
Sales  Tax  which  went  into  effect  October  1,  1947. 

"Per  yoiii'  information  we  are  quotinij  below  on 
excerpt  from  Section  4  of  Ordinance  4637  of  the  City 
and  County  of  San  Francisco  which  covers  sales  to 
State  agencies : 

•Section  4.   "Person,"   "Person" 
Includes  any  Individual,  fii-m,  copartner- 
ship ...  exceptini^  the  United  State  of 
/unerica,  the  State  of  California  and  any 
political  subdivision  of  either  thereof, 
upon  which  the  City  and  Coxinty  is  without 
power  to  impose  the  tax  herein  provided, ' 

"This  tax  should  be  omitted  from  all  invoices  for 
our   accovmt  and  we  will  appreciate  your  cooperation." 

OPINION 

The  Clinti  Peach  Advisory  Board  was  established  vinder  the  pro- 
visions of  the  California  Marketing  Act  of  1937,  Chapter  10  of  Division 
6  of  the  Agricultural  Code.  The  pui»pose  of  this  Board  is  to  assist  the 
Director  of  Agricultiire  in  the  administration  of  marketinj",  orders  issued 
by  the  uirector  pui'suant  to  the  Act  prescribing  rules  and  regulations 
goveminij  the  processing;;,  distributing  or  handling:,  in  any  manner  of  any 
agricultural  conaaodity  within  the  State  diiring  any  specified  period  or 
periods,  'x'he  members  ox'  the  Board  are  appointed  by  the  director  and 
hold  Ox f ice  at  his  pleasure.  Any  employees  of  the  iioard  are  authorized 
by  the  Director  and  all  its  expenses  are  paid  by  the  Director  from 
moneys  collected  pursuant  to  the  pi'ovisions  of  the  act. 

Under  these  circiimstances,  you  sire  advised  that  it  is  my 
opinion  that  the  Cling  Peach  Advisoi^  Board  is  exempt  from  payment 
of  the  Purchase  and  Use  lax  on  its  purchases  of  tan^jible  personal 
property  mider  Subdivision  5  of  Section  18  of  the  ordinance,  which 
reads  as  follows : 


"Purchases  by  the  State  of  California, 
or  any  agency,  department,  political  subdlvlaion, 
district  or  municipal  corporation  thereof  are 
exempt  from  tax." 


Respectfully  3i;bmitted, 
City  Attorney, 

To:   Chief  Administrative  Officer 


TJB 


February  20,  1948 


Subject »   City  OlTicers,  Bureau  and  Department  Heads  Mot 
Prevented  by  Provisions  or  c;it\  Charter  from 
Servln^;  on  Committee  Organized  by  Private 
Individuals  for  Collection  and  Uisbursenent 
of  Private  Funds  for  Benefit  of  Underprivil- 
eged Youth 

Dear  Sin 

This  Oifice  is  in  receipt  of  yo..r  request  for  an  opinion 
as  follows : 

"At  a  recent  meetinf^  of  our  i;.xecutive 
Council,  a  discussion  arose  wherein  the  a.  thority 
or  the  right  of  a  city  department  head  (i.e..  Chief 
of  Police,  Chief  Probation  Officer,  district  Attor- 
ney, members  of  the  Board  of  i:iupervisors.  Secretary 
of  Coordinatini_,  Council,  Superintendent  of  i^cecreation) 
to  serve  on  an  outside  committee  that  received  and 
disbursed  fionds  fox'  linderpr-'-vile^ed  youth  was  ques- 
tioned. 

"kVould  you  be  kind  enough  to  advise  tha 
members  of  this  Council  as  to  whether  or  not  they 
cai ,  under  our  Cliarter,  serve  on  sucix  a  committee 
and  iiandle  funds  in  this  way. 

"Many  thanks  for  your  many  past  coi^tesies." 


OPINION 


There  is  no  provision  of  the  Constitution  of  the  State 
of  California  or  of  the  City  Ciiarter  wnich  prevents  city  officers 
and  department  or  bureau  heads  from  serving,  on  a  committee  organ- 
ized by  private  individuals  for  collection  and  disbursement  of 
private  f\inds  for  the  benefit  of  vmderprivileged  youth. 

The  monies  collected  and  disbursed  must  be  private  funds 
and  net  public  fiuads,  that  is,  the  funds  must  not  be  monies  belong,- 
ing  to,  or  collected  for,  the  use  or  benefit  of  the  City  and  County 
of  San  Francisco,   Public  funds  must  be  dealt  with  and  disbursed 
only  as  provided  for  by  law.   It  is  to  be  noted  f\Arther  that  the 
funds  may  not  be  funds  which  constitute  in  any  manner  a  donation, 
bequest  oi*  legacy  to  the  City  and  County  of  San  Francisco,  in 
which  case  Section  19d  of  the  Ctiarter  of  the  City  and  County  of 
San  Francisco  would  control  concernint.^  acceptance  and  disburse- 
ment. 

It  is  my  opinion,  therefore,  that  City  Officers,  Bureau  and 
Department  Heads  are  not  prevented  by  provisions  of  the  City  Ciiarter 
from  serving  on  a  committee  organized  by  private  individuals  for 


oollectlon  and  disburaoraont  oi'  public  funds  £or  bwnoi'it  o£ 
unUerprivila^oU  youUxa. 

ReapecLfully  aubraltted. 
City  At.oj^ney. 


To:     Elmor  J«  Gaetjoii,    i^ocecutive  Secretary 
OoordinatinL  Council  Tor  Youth  .'©Ifare, 


TMO 


^o-ji 


February  25,  1948 


SUBJECT:  REFUSAL  TO  ISSUE  PERMIT  VTTHOUT  CONDITIONS  TO  WHICH 
APPLICANT  OBJECTS  AS  DENIAL  OF  PERMIT;  JURISDICTION 
OF  BOARD  OF  PERMIT  APPEALS  ON  APPEAL  FROM  SUCH  DENIAL, 


Gentlemen; 

I  am  In  receipt  of  yovir  request  for  an  opinion  as  follows: 

"The  Board  of  Permit  Appeals  Is  presently  confronted 
with  the  following  problem: 

"An  application  for  a  permit  was  made  to  renovate  and 
remodel  certain  premises  at  50  Golden  Gate  Avenue.   The 
Central  Permit  Bvireau,  after  considering  the  application, 
prepared  a  permit  and  annexed  to  it  fourteen  conditions. 
One  condition  was  that  the  basement  could  not  be  occupied. 
When  the  applicant  called  for  the  permit  he  was  requested 
to  sign.   He  refused  to  sign  the  permit  because  he  took 
issue  with  the  Bureau  on  the  condition  relative  to  the 
use  of  the  basement »  and  stated  that  his  signing  would 
indicate  an  agreement  to  accept  the  permit  subject  to 
all  of  the  conditions, 

"Thereafter  the  applicant  filed  an  appeal  with  the  Board 
of  Permit  Appeals  and  paid  the  usual  filing  fee  of  |5,00. 
When  the  matter  came  before  the  Board  of  Permit  Appeals 
at  its  next  following  regular  meeting,  the  appeal  was  dis- 
missed by  the  Board  on  the  ground  of  lack  of  Jurisdiction, 
as  Section  30,  Part  III  of  the  Municipal  Code  provides 
that  appeals  be  entertained  by  the  Board  when  a  permit  is 
issued,  denied  or  revoked, 

"The  Board  of  Permit  Appeals  therefore  presents  to  you 
this  query: 

"WTien  an  applicant  for  a  permit  refuses  to  sign  and 
accept  the  permit  because  he  takes  exception  to  certain 
conditions  which  are  made  a  part  of  the  permit,  and  the 
Central  Bureau  of  Permits  refuses  to  issue  the  permit 
unless  it  is  signed,  then  may  the  Board  of  Permit  Appeals 
deem  the  refusal  to  issue  the  permit  to  be  tantamount  to 
a  denial  of  the  granting  of  the  application  for  the  pvir- 
pose  of  taking  Jurisdiction  oh  appeal? 

"Your  opinion  on  this  query  is  respectfully  requested." 


OPINION 


ViOiere  an  applicant  applies  for  a  permit,  hia  application 
is  to  be  considered  as  an  application  for  the  penult  without 
any  oonditions  attached  thereto.   If  the  department,  board, 
commission  or  person  authorized  to  issue  the  peiroit  attaches 
certain  conditions  to  the  amplication,  and  the  applicant  agrees 
to  comply  with  the  conditions,  his  application  is  in  effect 
to  be  considered  as  modified  by  the  conditions  attached  to  the 
Issuance  of  the  permit* 

However,  if  the  department,  board,  commission  or  person 
authorized  to  issue  the  permit  attaches  certain  conditions  to 
the  issuance  of  a  permit  to  which  the  applicant  will  not  af^reo 
and  as  a  consequence  thereof  the  aopllcant  refuses  to  accept 
the  permit  with  the  conditions  attached,  there  has  been  in 
effect  a  denial  of  the  permit  to  the  applicant  upon  the  terms 
requested  by  the  applicant. 

From  a  denial  of  a  permit  aa  originally  requested  by  an 

applicant  the  applicant  would  have  the  right  to  appeal  to  the 

Board  of  Permit  Appeals  as  provided  in  Section  30  of  Part  III 
of  the  San  Francisco  Municipal  Code. 

In  the  situation  outlined  In  your  letter,  the  refusal  of 
the  Central  Permit  Bureau  to  Issue  the  pormlt  to  the  applicant 
without  conditions  to  which  the  applicant  objects  Is  a  denial 
to  the  applicant  of  the  permit  upon  the  terms  and  conditions 
originally  requested  by  him  and  the  'Oard  of  Permit  Appeals  has 
Jurisdiction  to  hear  an  appeal  from  the  denial* 


Respectfully  submitted. 


CITY  ATTORNEY 


To:  Board  of  Permit  Appeal* 
L3W 


IjVjv 


February  25,  1948 


rBJECT:  Civil  Service  Right*  of  the  Attaches  and 
Employees  of  the  Mxinicipal  Court;  General 
Rights  of  the  Attaches  and  Employees  of 
the  Municipal  Court* 


»ntlem«n: 

This  office  is  in  receipt  of  jour   request  for  an  opinion,  as 
>llow8 : 

REQUEST 

"In  denying  the  reqmeat  for  hearing  in  the  case  of 
Ivan  L.  Slavich  et  al,  v.  Civil  Service  Commission,  the  Supreme 
Court  and  also  the  blstrlct  Court  of  Appeals  in  their  decision 
in  this  case  left  unanswered  numerous  questions  concerning  th» 
methods  and  procedures  to  be  followed  in  the  administration  of 
the  employments  of  the  Clerk's  office  of  the  Mtanlclpal  Court 
tinder  the  State  law,  the  charter  of  the  city  and  county  and 
the  rules  of  the  Civil  Seirvice  Commission,  In  answer  to  th« 
request  of  the  respondents  for  hearing  before  the  State 
Supreme  Court,  the  attorney  for  the  petitioners  pointed  out 
that  the  only  question  at  issue  was  that  of  the  right  of  the 
State  Legislature  to  fix  the  salaries  of  the  attaches  of  the 
Municipal  Court.   (See  page  2  Answer  to  Respondents*  Petition 
for  Hearing  in  the  Supreme  Court).  The  only  mandate  Issued 
by  the  court  was  in  connection  with  the  payment  of  salaries. 

"The  Civil  Sei*vice  Commission  and  its  staff  are  at 
a  loss  to  know  the  extent  and  limitations  of  their  powers  and 
their  obligations  in  connection  with  the  administration  of 
these  employments,  other  than  that  the  salaries  for  a  number 
of  positions  of  'Deputy  Clerk'  are  legally  established  by 
the  State  Legislature.  \(ie  have  listed  here  all  of  the  questions 
that  now  come  to  mind,  and  we  respectfully  request  your  assist- 
ance in  the  detezmlnation  of  the  proper  action  to  be  taken 
in  each  of  these  problems.  Your  early  consideration  and   reply 
will  be  appreciated  Inasmuch  as  action  by  the  Civil  Service 
Commission  on  several  matters  Is  being  withheld  pending 
receipt  of  your  opinion. 

"(1)  Chapter  1113,  Statutes  of  1947,  lists  all  of 
the  positions  and  salaries  created  in  the  Clerk's  Office, 
Municipal  Court,  and  provides  as  follows: 

'All  encumbents  permanently  appointed  in 
any  of  the  aforesaid  positions  at  the  time  this  Act 


#« 


becomes  effective  ehall  be  continued  In  their  respect- 
ive positions  and  shall  be  deemed  to  have  been  appoint- 
ed as  of  the  date  of  their  permanent  appointment  to 
said  positions •< 

"It  will  be  noted  that  the  above  quoted  provision  does 
not  i*efer  to  permanent  civil  sei^ioe  appointments,  but  signif- 
icantly, only  to  'perraahent  appointment*  • 

"Does  this  language  serve  to  blanket  into  his  position, 
with  permanent  status,  the  Clerk  of  the  Municipal  Court  who, 
at  the  time  this  Act  became  effective,  was  the  encijmbent 
•permanently  appointed  in  ^HHt   the  aforesaid  position'?  In 
otlier  words,  does  this  employee  (the  Clerk  of  the  Municipal 
Court,  an  appointee  of  the  Judges,  now  on  leave  from  a  perm- 
anent civil  service  appointment)  now  have  permanent  civil 
service  status  under  the  State  Act  or  do  the  provisions  of 
the  charter  govern  this  employment? 

"(2)  At  the  time  this  act  became  effective  all  of  the 
attaches  of  the  Municipal  Court  other  than  tlie  Clerk  of  the 
Court  and  the  Juary  Commissioner  we3?e  occupying  positions 
classified  and  titled  in  accordance  with  the  civil  service 
classification  of  positions,  and  none  of  these  attaches 
were  occupying  positions  of  'Deputy  Clerk' •  Since  these 
employees  were  not  'permanently  appointed  in  any  of  the 
aforesaid  positions' ,  that  is,  'Deputy  Clerk',  are  these 
employees  now  to  be  considered  to  be  'continued  in  their 
respective  positions  and  deemed  to  have  been  appointed  as 
of  the  date  of  tiieir  permanent  appointment  to  such  posi- 
tion'?  In  other  words,  what  is  the  status  of  these  civil 
sex*vice  attaches  in  relation  to  the  penoemency  of  their 
appointments  on  the  effective  da1;e  of  this  Act? 

"(3)  If  these  attaches  have  permanent  status  from 
the  date  of  their  penaanent  appointment,  then  the  question 
immediately  arises  -  How,  and  by  whom,  is  the  determination 
to  be  joade  as  to  which  position  of  'Deputy  Clerk'  each 
attache  is  to  occupy  under  permanent  status?  A  list  of  the 
positions  established  by  the  Legislature  placed  beside  the 
list  of  the  classes  as  they  existed  prior  to  the  effective 
date  of  the  Act,  does  not  Indicate  any  basis  for  determining 
how  the  two  lists  are  to  be  reconciled,   (See  page  17  De- 
murrer and  Answer  to  Petition  for  Writ  of  Mandate), 

"(4)  Closely  related  to  the  question  of  the  de- 
tennination  of  the  status  of  these  employees  in  regard  to 
which  position  they  permanently  occupy,  the  question  is 
raised  as  to  Kdiether  there  may  be  recognition  of  any  second- 
ary classification  of  these  positions  other  than  'Deputy 


#3 


Clerk»?  For  example,  the  Clerk  of  the  Municipal  Court  has 
submitted  to  the  Civil  Service  Comr.iission,  requisitions  re- 
questing that  certification  be  made  to  vacajicles  of  »Deputy 
Clerk,  Mxinioipal  Court*  -  (Telephone  Operator*  and  'Deputy 
Clerk-Municipal  Court  (B512  General  C3e  rk-Typiat) » .  If  the 
answer  to  this  question  is  in  the  negative,  then  the  Civil 
Service  Commission  could  recognize  only  the  title  of  'Deputy 
Clerk'  as  established  by  the  Legislature,  in  all  personnel 
transactions.  One  clerical  entrance  examination  for  a  gen- 
eral class  of  Deputy  Clerk^  $225,  regardless  of  the  specific 
duties  of  the  position  or  the  qualifications  required  there- 
for, would  be  held  and  all  vacancies  in  the  general  class 
would  be  filled  from  this  one  list*  Thereafter  positions 
of  'Deputy  CleiA:'  carrying  compensation  next  above  $225 
would  be  filled  by  promotional  examination  from  this  en- 
trance class* 

"(5)  If  the  answer  to  the  above  question  is  in  the 
affirmative,  then  the  further  question  arises  as  to  where 
the  authority  to  determine,  for  administrative  purposes, 
what  the  classification  of  the  duties,  (including  determin- 
ation of  the  qualifications  for  reoiniiting  and  examination 
purposes)  of  the  several  positions  of  'deputy  Clerk'  cariT"- 
ing  various  salaries  would  rest?  It  should  be  pointed  out 
here  that  Article  6,  Section  11  of  the  State  Constitution 
provides  that  qualifications  of  the  attaches  of  the  Municipal 
Court  shall  be  prescribed  by  the  legislature.  Has  the  Legis- 
lature  by  any  action,  prescrl^eS  the  qualifications  of  these 
attaches?  Has  the  Legislature  anywhere  pi^ scribed  that 
certain  attaches  shall  have  the  qualifications  of  a  typist  - 
others  of  a  telephone  operator  -  others  of  a  teller  -  etc., 
or  in  any  manner  prescribed  the  qualifications  as  required 
vinder  the  Constitution?  If  the  Legislature  has  not  pre- 
scribed such  qualifications,  where  does  the  authority  exist 
to  now  prescribe  such  qualifications?  Further,  does  author- 
ity exist  not  only  to  classify  but  to  reclassify  any  of 
these  positions  of  'Deputy  Clerk'? 

"(6)   If  it  is  determined  that  there  is  an  autlior- 
ity  to  establish  a  secondary  classification  of  these  positions 
for  administrative  purposes  in  addition  to  the  classification 
of  'Deputy  Clerk'  as  established  by  the  Legislature,  and  in 
what  body  such  authority  exists,  this  further  problem  arises  - 
If  an   employee  is  appointed  to  a  position  in  accordance  with 
a  secondary  classification,  would  the  Clerk  of  the  I>tunloipal 
Court  then  have  authority  to  temporarily  or  permanently  assign 
duties  to  such  employees  outside  of  the  duties  of  such  second- 
ary classification?  In  the  event  of  such  an  action  would  the 
employee  have  the  right  of  appeal  to  the  Civil  Service  Com- 
mission, and  what  would  be  the  authority  of  the  Civil  Service 
Commission  to  act? 

"(7)  If  the  right  of  secondary  classification  for 


administration  purposes  exists,  may  the  Civil  Service  Com- 
mission certify  to  vacancies  in  the  entrance  classes  in  the 
Municipal  Court  from  General  civil  service  lists,  or  must 
specific  eligible  lists  be  established  for  the  sole  use  of 
the  i.luniclpal  Court?  lor  example,  as  pointed  out  above, 
we  are  in  receipt  of  a  requisition  from  the  Clerk  of  the 
Court  requesting  certification  of  a  'Deputy  Clerk» ,  Mvmlci- 
pal  Court  (Telephone  Operator),   If  It  Is  determined  that 
there  is  authority  to  establish  a  secondary  classification 
of  Telephone  operator.  Class  B454,  tlaen  in  filling  a  vacancy 
in  the  Municipal  Court  in  such  position,  may  the  Civil 
Service  Comiulssion  certify  from  a  general  civil  service  list 
of  Telephone  Operator,  or  must  a  separate  list  of  Deputy 
Clerk,  Itolephone  Operator,  Municipal  Court,  be  established? 

'\g)  The  Legislative  Act  provides  »all  attaches 
«-jK>  shall  be  entitled  to  the  benefits  of  the  civil  service 
provisions  of  the  cliarter  ;kh}«  ,  This  language  raises  a 
number  of  questions.  Is  Chapter  1115  Statutes  of  1947  to 
be  considered  as  all  inclusive  in  the  administration  of 
our  Municipal  Court,  or  do  other  sections  of  the  Municipal 
Court  Act,  euoh  as  iSectlon  IB  and  19,  also  govern? 

"(9)  Promotive  vacancies  in  the  Mvinicipal  Court 
can  be  filled  only  by  appointment  of  attaches  in  the  next 
lower  rank  or  ranks.  May  the  attaches  of  the  Municipal 
Court  be  i)ermitted  by  the  Civil  Service  Commission,  or  have 
they  the  right,  to  participate  in  pi*oraotional  examinations 
for  city  and  coiuaty  departoients  other  than  the  Municipal 
Court? 

"(10)  If  siTCh  attaches  are  already  on  promotional 
eligible  lists  for  departments  other  than  the  Mxinicipal 
Court,  may  they  now  maintain  such  eligibility? 

"(LI)  Do  the  provisions  of  the  charter  and  the 
rules  of  the  Civil  Service  Comraisslon  which  govern  the 
serving  of  a  probationary  period  apply  to  the  attaches  of 
the  Municipal  Court? 

"(12)  Do  the  rules  of  the  Civil  Service  Commission 
which  govern  lay-off  of  permanent  and  temporary  employees, 
in  promotional  arxd  entrance  classifications,  govern  the 
attaches  of  the  Municipal  Court? 

"(13)  Do  the  provisions  of  tlie  annual  salai^y  ordi- 
nance and  the  rules  of  the  Civil  Service  Coimaission  govern- 
ing the  40-hour  week  and  t>xe  payment  of  premium  rates  for 
overtime  v/ork  apply  to  the  attaches  of  the  Municipal  Coiirt? 

"(14)  Do  the  attaches  of  the  Municipal  Court  have 
the  right  to  transfer  to  other  city  and  county  departments 
in  accordance  with  the  xrules  of  the  Civil  Service  Commission? 
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"(15)   Do  the  attaches  of  the  l*jinlclpal  Cotirt  have  the 
right  to  sick  leave  with  and  without  pay,  educational  leave, 
military  leave  with  and  without  pay,  bl^siness  leave  and  vacation 
leave  in  accordance  wfith  the  charter  and  the  rules  of  the  Civil 
Service  Cominisalon? 

"(16)  Do  the  rules  of  the  Civil  Service  Commission 
which  govern  the  holding  of  more  than  one  salaried  position  by 
city  and  county  employees  apply  to  the  attaches  of  the  f.Iuniclpal 
Court? 

"(17)  Do  the  attaches  of  the  iitunlcipal  Court  have  the 
right  to  relinquish  their  positions  and  retain  their  standing 
on  eligible  lists  in  accordance  with  the  rules  of  the  Civil 
Service  Conmiisslon? 

"(18)   In  the  event  of  disciplinary  action  -  suspension 
or  disralsaal  -  would  the  Clerk  of  the  Municipal  Court  and  the 
attaches  be  subject  to  the  provisions  of  the  charter  and  the 
rules  of  the  Civil  Service  Commission  concerning  disciplinary 
actions?   Do  they  have  the  right  of  appeal  to  the  Civil  Service 
Commission,  and  is  the  decision  of  the  Civil  Service  Commission 
binding  on  the  Municipal  Goiirt? 

"(19)  Does  the  language  of  the  Legislative  Act  which 
states:    'Lists  of  ellgibles  for  such  promotive  positions  -;:-  •»  -^ 
shall  be  composed  only  of  persons  holding  the  next  lower  rank  or 
ranks  of  Deputy  Clerks  ^^  ^J-  -^'   mean  that  in  holding  a  promotive 
examination,  the  Civil  Service  Commission  may  declare  more  than 
one  salary  rank  aa  eligible  to  participate? 

"(20)   Payrolls  submitted  by  the  Clerk  of  the  Municipal 
Coiart  show  deductions  for  the  Retirejaent  System  and  Health 
Service  System.   Under  what  authority  may  we  approve  payrolls 
for  these  attaches  showing  such  deductions? 

"Should  further  clarification  of  any  of  these  questions 
or  problems  be  desired,  we  will  be  available  and  would  appreciate 
the  opportunity  to  consult  with  you  or  any  of  your  deputies. 

"Experience  with  this  legislation  will  probably  raise  fur- 
ther questions  that  will  require  your  assistance  and  opinion. 

"Your  early  consideration  of  this  matter  v;ill  be  apprecia- 
ted." 


#6 
OPINION 

Preliminarily,  before  answering  the  specific  questions  contained 
In  your  request,  I  wish  to  make  a  few  observations  in  regard  to  the 
ease  of 

Slavich,  et  al»  v»  Yialsh,  et  al«, 
82  A.G.A.  248. 

In  this  case  involving  the  clerk  and  deputy  clerks  of  the  tlunicipal 
Court,  the  court  held  that: 

"An  examination  of  the  constitutional  provision  pro- 
viding for  the  creation  of  municipal  courts  (art.  IV,  Sec. 
11,  as  ariiended  in  1924),  of  the  Liunicipal  Court  Act,  and  of 
the  cases  interpreting  them,  demonstrates  to  a  certainty 
that  the  state  Let::i3lature  has  the  power  to  fix  the  salaries 
of  all  officers  and  attaches  of  all  municipal  courts  of  the 
type  provided  in  Article  VI,  section  11,  and  that  where  the 
state  has  acted,  the  ^.overnlnfi  body  of  the  city  or  city  and 
county  has  no  power  at  all  over  such  salaries." 

The  court  further  held  as  follows : 

"The  Legislature  has  seen  fit  to  fix  the  number,  salaries, 
and  in  some  cases  to  fix  the  duties,  of  such  employees. 
Where  it  has  acted  its  poMvers  are  supreme." 

This  is  tto  far  as  the  actual  decision  of  the  court  went;  as  dicta, 
however,  the  court  made  the  following  observations; 

1.  That  by  general  state  law  the  Legislature  may,  and 
has  delegated  a  portion  of  its  power  over  the   Clerk  and 
Deputy  Clerks  of  the  Municipal  Court  to  the  municipality  of 
the  City  and  County  of  San  Francisco. 

2.  That  the  Clerk  and  Deputy  Clerks  of  the  Municipal 
Court  are  municipal  employees  -  of  a  hybrid  nature. 

I  believe  that  with  these  thoughts  in  mind,  and  the  views  here- 
with expressed,  a  reasonable  guide  can  be  found  upon  which  to  answer 
your  queries;  accordingly,  I  will  discuss  the  inquiries  in  the  order 
in  which  they  appear  in  your  request. 

1.   Your  first  question  is  as  to  whether,  under  the  provisions 
of  the  amendment  to  the  Act,  the  Clerk  of  the  Municipal  Court  is  blan- 
keted into  his  position  of  "clerk"  with  permanent  status.  You  point 
out  that  the  Act  provides : 

"All  incumbents  permanently  appointed  in  any  of  the 
aforesaid  positions  at  the  time  this  Act  becomes  effective. 


"shall  be  continued  in  their  respective  positions  and  shall 
be  deemed  to  have  oeen  appointed  as  of  the  date  of  their 
permanent  appointment  to  said  position." 

You  further  point  out  that  the  above  quoted  provision  does 
not  specifically  refer  to  permanent  civil  service  appointments,  but 
simply  refers  to  incumbents  "permanently  appointed." 

To  properly  Interpret  any  statute  it  must  be  read  as  a  whole. 
When  the  provisions  of  Section  6a  of  the  Municipal  Court  Act,  as  here 
referred  to,  are  so  read,  it  becomes  clear  that  the  reference  to  incum- 
bents "perinanently  appointed"  actually  only  refers  to  permanent  civil 
service  appointments . 

Hence,  you  are  advised  that  the  Clerk  of  the  Ivlunicipal  Court 
is  not  blanketed  into  the  position  he  is  occupyinij  with  any  permanent 
status,  civil  service,  or  otherwise.  This  position  is  subject  to 
appointment  of  the  Judges  of  the  Ivlunloipal  Court  as  provided  in  Section 
6a  of  the  Municipal  Court  Act. 

2,  Answering  your  second  query  regarding  the  permanency  of  the 
appointments  of  the  Incumbents  to  positions  in  the  ivlunicipal  Court, 

I  wish  to  point  out  the  following  facta: 

(a)  The  amendment  to  the  Act,  known  as  Section  6a,  contains 
the  same  nximber  of  positions  as  was  formerly  found  in  the  setup  under 
the  Salary  Ordinance. 

(b)  The  original  draft  of  the  proposed  amendment  6a  to  the 
i)«unicipal  Court  Act,  and  the  proceedings  before  the  State  Legislature, 
indicate  the  breakdown  from  the  old  Civil  Service  titles  to  the  present 
titles, 

(c)  All  indications  point  to  the  fact  that  the  Legislature 
Intended  to  continue  the  personnel  theretofore  appointed  and  occupying 
positions  (even  though  under  a  different  name)  as  the  "permanently" 
appointed  employees  of  the  Municipal  Court  in  the  various  positions 
which  had  theretofore  existed,  but  had  Just  been  retitled  as  "deputy 
clerks." 

(d)  r'urther,  as  reference  is  made  in  the  Act  to  incumbents 
"permanently"  appointed  to  these  positions  at  the  time  the  Act  became 
effective,  this  can  only  mean  that  the  Legislature  in  referring  to 
"incumbents"  had  reference  to  those  persons  then  holding  civil  service 
positions  in  the  ivlunicipal  Court,  which  were  simply  retitled  as 
"Deputy  Clerks"  under  Section  6a  of  the  Municipal  Court  Act. 

I  aavise  you,  therefore,  tliat  the  incumbents  of  positions  in 
the  Municipal  Court  are  the  "permanently"  appointed  personnel  referred 
to  in  Section  6a  of  the  l&inlolpal  Court  Act. 

3.  You  next  ask  as  to  how  and  by  whom  the  determination  is  to  be 
made  as  to  wliioh  position  of  deputy  clerk  each  attache  is  to  occupy 
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under  a  permanent  status. 

A  simple  method  by  which  such  determination  might  be  carried 
out  would  be  a  reference  to  the  information  contained  in  the  first 
draft  of  this  Act,  where  the  old  Civil  ciervlce  Coinraission  titles  were 
used  and  an  allocation  of  these  positions  set  forth.  Another  method 
(with  the  same  results)  mi^ht  be  to  use  the  payroll  which  was  sub- 
mitted by  the  Clerk  of  the  Court  and  upon  the  basis  of  whiich  payroll 
payment  was  made  pursuant  to  the  order  and  direction  of  the  Court  in 
the  case  of  Slavlch  v.  Walsh. 

I  advise  you  that  the  Civil  Service  Comxniasion  is  the  board 
charged  with  the  duty  of  determining  which  position  of  deputy  clerk 
each  attache  is  to  occupy  under  permanent  status,  using  the  tests 
suggested  herein,  or  any  other  method  deemed  practical  by  you. 

4.   V.hile  I  appreciate  the  practical  advantage  that  would  be 
acquired  by  using  secondary  classifications,  I  must  advise  you  that 
no  such  classifications  may  be  used  here.  The  Act  states,  in  part: 

"In  any  city  or  city  and  county  of  the  first  class 
which  has  a  civil  service  commission,  whenever  a  position 
described  in  this  section  becomes  vacant,  the  appointing 
officer  shall  request  the  civil  service  com^ssion  to  certify 
to  him  for  appointment  the  highest  person  on  the  list  of 
eligibles  of  male  or  female  sex  as  indicated  in  the  request 
of  the  appointing  authority." 

Thus,  it  clearly  appears  from  the  Act  that  the  Commission 
must  certify  for  a^jpointment  the  highest  person  on  the  list  of  eligibles, 
Hence  there  can  only  be  one  list  for  each c lassificatlon,  as  established 
by  the  rate  of  pay. 

5-6-7.   Inasmuch  as  the  answer  to  Query  4  has  been  that  you  cannot 
establish  secondary  classifications,  it  is  not  necessary  thiat  I  answer 
(Queries  5,  6,  or  7. 

8.  This  question  deals  with  the  problem  of  whether  Section  6«  is 
all-inclusive  in  the  administration  of  otir  Municipal  Court. 

I  am  of  the  opinion  that  Section  6a  is  all-inclusive  in  the 
administration  of  the  Municipal  Court  except  v/here  Section  6a  is  silent 
on  a  given  subject. 

9.  The  court  in  the  Slavlch  case  (supra)  points  out  that  the 
employees  of  the  Municipal  (iourt  are  municipal  employees,  but  that  they 
are  municipal  employees  of  a  hybrid  nature.   The  Act  which  establishes 
Section  6«  of  the  t^nlclpal  Court  Act  also  provides  that  the  benefits 
of  the  Civil  iJervlce  provisions  of  the  Charter  shall  apply  to  the 


employees  of  the  I4unlclpal  Court. 

Therefore,  I  advise  you  that  the  members  of  the  ivfunlclpal 
Court  may  participate  in  promotional  examinations  for  City  and  County 
Depart^tenta  other  than  the  Municipal  Courts, 

10.  I  advise  you  that  the  attaches  of  the  Municipal  Court  may 
maintain  their  positions  on  promotional  lists  for  departments  other 
than  the  i.'Iunlclpal  Courts  for  the  same  reasons  as  cited  in  the  ansvjer 
to  Query  9. 

11.  The  provisions  of  the  Charter  and  tho  rules  of  the  Civil 
Service  Commlasion  shall  govern  the  serving  of  probationary  periods, 
applying  to  attaches  of  the  Municipal  Court  by  virtue  of  the  amendment 
to  the  Municipal  Court  Act  which  gives  all  the  attaches  all  the 
benefits  of  the  Civil  Service  provisions  of  the  Charter. 

12.  The  rules  of  the  Civil  Service  Commission  govern  the  matters 
of  lay-off  of  permanent  and  temporary  employees,  in  promotional  and 
entrance  classifications. 

13.  The  Court  in  Its  decision  unequivocally  stated  as  follows: 

"An  examination  of  the  constitutional  provision  pro- 
viding for  the  creation  of  municipal  courts  (art.  VI,  sec. 
11,  as  amended  in  1924),  of  the  Ivfunlclpal  Court  Act,  and 
of  the  cases  interpreting  them,  demonstrates  to  a  certainty 
that  the  state  Legislature  has  the  power  to  fix  the  salaries 
of  all  officers  and  attaches  of  all  municipal  courts  of  the 
type  provided  in  article  VI,  section  11,  and  that  where  the 
state  has  acted,  the  governing  body  of  the  city  or  city  and 
county  has  no  power  at  all  over  such  salaries." 

Here  the  Legislature  has  undertaken  to  act  in  the  setting 
of  salaries  and  hence  the  municipality  is  powerless  to  pay  anything 
In  excess  of  the  sums  set  by  the  Legislature. 

As  regards  the  basic  forty-hour  week,  it  must  be  concluded 
that  the  Legislature  neither  Intended  to  increase  nor  decrease  the 
number  of  hours  that  the  attaches  were  presently  working,  and  therefore 
a  minimum  week  for  all  the  attaches  must  be  deemed  to  be  the  number  of 
hours  that  they  were  previously  working  under  the  Act  prior  to  its 
amendment . 

14.  The  attaches  of  the  Municipal  Court  have  the  right  to  trans- 
fer out  to  other  city  and  county  departments.  In  accordance  with  the 
rules  of  the  Civil  Service  Commission,  Inasmuch  as  this  is  one  of  the 
benefits  which  is  referred  to  in  the  Act  as  being  given  to  all  the 
attaches . 
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15.  The  attache a  of  the  Municipal  Court  have  the  right  to 
sick  leave  with  or  without  pay,  educational  leave,  military  leave 
with  or  without  pay,  or  vacation  leave  in  accordance  with  the 
Charter  and  rules  of  the  Civil  Service  ConiJiiission,  inasmuch  as 
this  also  constitutes  some  of  the  oenefits  referred  to  in  the  Act 
as  being  given  to  all  attaches. 

16.  Rules  of  the  Civil  Service  Commission  governing  the  hold- 
ing of  more  than  one  salaried  position  by  City  and  County  employees 
likewise  apply  to  attaches  of  the  ^fiiniolpal  Court. 

17.  The  attaches  of  the  Municipal  Covirt  do  also  possess  the 
right  to  relinquish  their  positions,  and  to  retain  their  standings 
on  the  eligible  lists,  in  accordance  with  the  rules  of  the  Civil 
Service  Caoimisslon. 

18.  In  the  event  of  disciplinary  action  involving  separation 

or  dismissal,  the  attaches  of  the  Municipal  Court  are  entitled  to  all 
of  the  benefits  of  the  provisions  of  the  Charter  concerning  this 
matter,  pursuant  to  the  authority  stated  in  the  Act  which  amended  the 
Municipal  Court  Act  and  established  Section  6a. 

19.  The  Civil  Service  Goimnlsalon  may  declare  more  than  one  salary 
rank  eligible  to  participate  in  promotional  examinations  inasmuch  as 
Section  6a  specifically  provides  that  the  ellgibles  shall  consist  of 
persons  holding  the  next  lower  rank  or  ranks  of  de^^uty  clerks.   The 
language  of  the  Act  clearly  states  that  all  promotive  positions  shall 
be  filled  from  lists  of  eligibles  composed  of  those  from  the  next 
lower  rank  or  ranks  of  deputy  clerks,  and,  accordingly,  the  Civil 
Service  Commission,  which  is  charged  with  the  duty  under  the  Act  of 
certifying  persons  to  positions  in  the  Municipal  Court,  has  the 
authority  to  declare  that  persons  in  one  or  more  lower  ranks  of  deputy 
clerks  are  eligible  to  take  the  promotional  examination  in  question. 

20.  As  regards  your  authority  to  approve  payrolls  for  attaches 
of  the  Municipal  Court  from  which  deductions  for  retirement  system 
and  health  service  system  are  made,  I  refer  you  to  the  dicta  in  the 
Slaylch  case  (supra),  at  page  257,  which  will  be  your  authority  for 
making  these  deductions. 

"But  as  to  other  matters  -  civil  service,  health 
and  retirement  -  the  Legislature  has  seen  fit  to  delegate 


'power  to  the  municipality  under  general  law." 
Respectfully  submitted, 

JNO.  J.  0« TOOLE 
CITY  ATTORNEY 
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BJW  ^, 
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February  26,  1948 


SUBJECT:   PUBLIC  POUNDS,  REGUTATION  THEREOF  BY  BOARD  OF 
SUPERVISORS. 


Gentlemen: 

This  office  is  in  receipt  of  your  request  for  an  opinion 
as  follows: 

"I  have  been  directed  by  the  Public  Health  and  Wel- 
fare Committee  to  request  yo\ir  opinion  on  the  following 
questions: 

"(a)   Has  the  Board  of  Supervisors  the  authority  to 
amend  subdivision  (a)  of  Section  44  of  the  Health 
Code  to  extend  the  time  which  the  Poundkeeper  shall 
keep  any  dog  impounded  from  ninety-six  hours  to  one 
week, 

"(b)  Does  the  Board  of  Supervisors  have  the  authority 
to  provide  that  stray  dogs  Impounded  or  seized  by 
the  Poundkeeper  shall  be  given  a  physical  examination, 
a  distemper  shot  and  segregated. 

"(c)  Does  the  Board  of  Supervisors  have  the  authority 
to  provide  that  any  charitable  organization  shall  be 
permitted  to  maintain  and  care  for  any  dog  taken  or 
placed  into  its  custody  without  releasing  such  dog 
to  the  Povmd. 

"I  will  appreciate  your  early  reply  to  this  request," 
OPINION 

(a)   The  authority  for  regulation  by  the  board  of  supervisors 
of  public  pounds  was  formerly  contained  in  Section  4041.11  of 
the  Political  Code  but  the  1947  Legislature  repealed  this  section, 
and  Section  25802  of  the  Government  Code  was  passed  in  lieu 
thereof.   Section  25802  now  reads  as  follows: 

"The  board  may  maintain,  regulate,  and 
govern  public  poiinds,  fix  the  limits  within 
which  animals  shall  not  run  at  large,  and 
appoint  poundkeeoers.   All  expenses  of  operation 
and  maintenance  and  the  compensation  of  the 
povindkeepers  shall  be  paid  out  of  the  fines 
imposed  and  collected  from  the  owners  of  im- 
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pounded  animals »  or  from  the  general  fund 
of  the  county,  or  both," 


Acting  pursuant  thereto.  Sections  43  to  46  of  the  Health 
Code  were  enacted  and  contain  all  the  necessary  provisions. 

I  advise  you  therefore  that  under  the  authority  of 
Section  25802,  the  board  of  supervisors  has  the  power  to 
amend  subdivision  (a)  of  Section  44  of  the  Health  Code  to 
extend  the  time,  which  the  poundkeeper  shall  keep  any  dog 
Impounded,  from  96  hours  to  one  week. 

(b)  Under  the  authority  of  Section  25802,  supra, 

the  board  of  supervisors  would  have  the  power  to  provide  that 
stray  dogs  impounded  or  seized  by  the  poundkeeper  shall  be 
given  a  physical  examination,  a  distemper  shot  and  segregated, 

(c)  As  regards  this  question,  I  am  tinable  to  advise   * 
you  at  this  time  because  of  the  lack  of  detail  as  to  the 
manner  in  which  the  board  of  supervisors  would  have  the 
charitable  organization  maintain  and  care  for  any  dog  taken 
or  placed  in  its  custody,  if  you  have  in  mlnd/8haritable 
group  other  than  the  Society  for  the  Prevention  of  Cruelty 
to  Animals,  which  is  presently  charged  with  the  duties  of 
poundkeeper.  A  further  request  on  this  particular  point 
should  be  made  setting  forth  the  exact  manner  in  which  the 
board  of  supervisors  plan  to  carry  out  this  delegation  of 
authority. 

Respectfully  submitted. 


CITY  ATTORNEY 


To:  Board  of  Supervisors 

00 :  The  Mayor 

BJW 


Februazy  87,  1948 


SUBJECT:      POWER  OP  BO^RD  OF  SUPERVISORS  UNDER  SECTION  151.3  OP  THE 
Oii/IRTER  REIATINO  TO  SAIARY  STANEAilDIZATlON, 

Oentlemen: 

This  office  is  In  receipt  of  your  request  for  an  opinion  aa 
follows: 

"The  following  question  has  been  presented  to  the  Finance 
Committee  and  it  would  be  appreciated  If,  by  Monday  of  next 
week,  your  opinion  and  advice  thereon  might  be  had, 

"Aaaumlng  that  certain  employees  of  the  City  and  Coxmty 
of  San  Francisco  are  engaged  in  a  type  of  work  v,'lth  respect 
to  which  similar  workers  in  private  employment  are  covered 
by  a  wage  agreement,  and  that  the  Civil  Service  Commission 
proposes  to  establish  wiges  for  such  city  workers  on  a  per 
dl«m  basis  pursuant  to  Section  151,3  of  the  Charter  rather 
than  pursuant  to  Section  151  of  the  Cliarter,  imder  which 
latter  Section  their  wages  are  now  fixed,  does  the  Board  of 
Supervisors  have  the  right  or  authority  to  disregard  the 
proposal  of  the  Civil  Service  Commission  to  standardize  the 
wages  of  such  employees  londer  Section  151#3  of  the  Charter 
and  to  continue  to  standardize  their  salaries  in  accordance 
with  the  provisions  of  Section  151#" 

OPINION 


Section  151*3  of  the  Oharter  ]?eads  In  part  as  follows: 

"Section  151. 3«  Notwithstanding  any  of  the  provisions 
of  section  151  or  any  other  provisions  of  this  charter,  when- 
ever any  groups  or  crafts  establish  a  rate  of  pay  for  such 
groups  or  crafts  through  collective  bargaining  agreements  with 
employers  employing  such  groups  or  crafts,  and  such  pate  la 
recocnized  and  paid  throughout  the  industry  and  the  eatablish- 
menta  employing  such  groups  or  crafts  In  San  Francisco,  and  the 
civil  service  commission  shall  certify  that  such  rate  is  generally 
prevailing  for  such  groups  or  crafts  in  private  employment  in  San 
Francisco  pursuant  to  collective  bargaining  agreements,  the  board 
ef  supervisors  shall  have  the  power  and  it  shall  be  its  duty  jbo 
fix  such  rate  of  pay  aa  the  compenaatlona  for  such  groups  and 
crafts  engaged  in  the  city  and  coimty  service.  The  rate  of  pay 
so  fixed  by  the  board  of  supervisors  shall  be  determined  on  the 
basis  of  rabes  of  pay  certified  by  the  civil  service  ooramlsslon 
on  or  prior  to  April  lat  of  each  year  and  shall  be  effective 
July  1st  following:  provided,  that  the  civil  service  commission 


0hall  review  all  such  agreements  as  of  July  1st  of  each  year 
and  certify  to  the  board  of  supervisors  on  or  before  the 
second  Monday  of  July  any  modifications  in  rates  of  pay  estab- 
lished thereunder  for  such  crafts  or  groups  as  herein  provided. 
The  board  of  supervisors  shall  thereupon  revise  the  rates  of 
pay  for  auoh  crafts  or  groups  accordingly  and  the  said  revised 
rates  of  pay  so  fixed  shall  be  effective  from  July  Ist  of  the 
fiscal  year  in  which  the  said  revisions  are  determined.'* 

Thus,  it  is  dear  that  in  the  matter  of  fixing  the  compensation 
of  these  groups  and  crafts  the  provisions  of  Section  151* 3  alone  are 
applicable*  This  Section  specifically  states  that  it  shall  be  the 
duty  of  the  Board  of  Supervisors  to  fix  the  compensation  of  these      / 
groups  and  crafts  in  accordance  with  the  rate  set  by  the  collective 
bargaining  agreements  in  private  industry  after  the  Civil  Service  Com- 
mission has  certified  that  these  rates  are  generally  prevailing  in 
private  industry  in  San  Francisco* 

All  discretion  in  the  matter  of  fixing  the  rate  of  pay  for  persona 
falling  within  the  group  or  craft  meeting  the  conditions  set  forth  in 
Section  151,3  has  been  taken  from  the  Board  of  Supervisors  by  this 
Section,   It  is  clear  then  that  a  power  that  was  foimerly  an  inherent 
adjunct  of  the  Board  and  vhioh  i  a  reflected  in  Section  151  dealing  with 
the  standardization  of  salaries  generally,  has  been  delegated  away 
through  the  passage  of  a  charter  provision  to  private  individuala  sit- 
ting at  a  conference  table  where  the  City  has  neither  a  voice  to  fix 
the  rate  nor  the  le  gislatlve  power  to  amend  the  rate  so  established* 

Then,  the  fact  that  the  Board  of  Supervisors  lacks  any  discretion 
under  this  Section  is  further  brought  out  by  the  first  sentence  thereof, 
which  states:   "Notwithstanding  any  of  the  provisions  of  Section  151 
or  any  other  provisions  of  this  otiarter".  This  Section,  bounded  as 
It  is  by  this  opening  sentence,  must  be  construed  separately  and  dis- 
tinctly from  all  other  provisions  of  the  Charter  and  no  reference  may 
be  made  to  any  other  Section  in  order  to  interpret  it, 

I  advise  you  therefore  that  the  Board  of  Supervisois  has  no  right 
or  authority  to  disregard  the  proposal  of  the  Civil  Service  Commission 
to  standardize  the  wages  of  employees  under  Section  151*5  where  the 
Ccmni salon  has  indicated  that  all  the  prerequisites  of  Section  151*3 
are  present* 

However,  please  note  that  there  are  two  oases  now  pending  in  which 
the  question  of  the  constitutionality  of  Section  151*3  has  been  raised, 
and  if  the  City  and  Covinty  of  San  Francisco  wins  these  oases,  the  Board 
of  Supervisors  will  have  its  former  powers  restored. 

Respectfully  submitted, 

CITY  ATTORNEY. 
To:  Board  of  Supervisors 
BJWJ  ,.2. 


'fo'Jk> 


March  1,  1948 


SUBJECT:   Purchase  and  Use  Tax  -  Public  Works 

Exemption;  V»hether  Applicable  to  Street 
Work  Performed  xinder  Contracts  with 
Private  Owners. 


Dear  Sir: 


I  have  yoxir  request  for  an  opinion  on  the  following  qiestion: 

REQUEST 

"Whether  a  contractor  must  pay  the  purchase  and 
use  tax  on  asphalt,  rook  and  other  tangible  personal  prop- 
erty purchased  by  it  for  use  in  the  performance  of  street 
work  under  private  contracts  with  property  owners." 

OPINION 

Subsection  7  of  Section  18  of  the  Ordinance  relating  to  ex- 
emptions provides  as  follows: 

"Purchases  of  property  to  be  used  in  connection 
with  the  erection,  coni^truction,  repair  or  alteration  of 
either  public  works  or  buildings  belonging  to  or  being 
constructed  by  or  on  behalf  of,  or  for  the  use  of  the 
United  States  Crovernment,  State  of  California,  or  any 
agency,  department,  political  subdivision,  district  or 
public  or  municipal  corporation  of  the  State  are  ex- 
empt from  tax," 

This  subsection  is  complementary  to  subsection  5  which  pro- 
vides : 

"Purchases  by  the  State  of  California  or  any 
agency,  department,  political  subdivision,  district  or 
municipal  corporation  thereof  are  exempt  from  tax." 

Subsection  5  exempts  direct  purchases  by  the  designated 
governmental  units  and  it  was  the  intent  in  enacting  subsection  7  to 
compleiaent  subsection  5  by  exempting  from  the  tax  property  purchased 
by  contractors  to  be  used  on  public  works  performed  under  contracts 
with  these  governmental  xmits  who  would  otheirwise  be  indirectly 
paying  the  tax  as  ja  rt  of  the  contract  price. 

The  foregoing  being  the  liasic  intent  of  the  language  used 
in  subsection  7,  I  do  not  beHeve  the  Tax  Collector  is  in  a  position 
to  so  construe  it  as  to  extend  the  exemption  to  include  purchases  of 
property  by  contractors  to  be  used  in  connection  witia  contracts  with 
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private  owners  in  view  of  the  well  established  rule  that  tax  ex- 
emptions are  to  be  strictly  constinied.  This  rule  is  stated  In 
Volume  2   of  Cooleyis  4th  Edition  on  Taxation,  page  1404,  as 
follows : 

"Exemptions  are  never  presumed,  the  burden  is 
on  a  claimant  to  establish  clearly  his  right  to  ex- 
emption, and  an  alleged  grant  of  exemption  will "be 
strictly  construed  and  cannot  be  made  out  by  inference 
or  implication  but  must  be  beyond  reasonable  doubt. 
In  other  words,  since  taxation  is  the  rule,  and  ex- 
emption the  exception,  the  intention  to  make  an  ex- 
emption ought  to  be  expressed  in  clear  and  unambiguous 
terms;  it  cannot  be  taken  to  have  been  intended  when 
the  language  of  the  statute  on  which  it  depends  is 
doubtful  or  uncertain;  and  the  burden  of  establishing 
it  is  upon  him  who  claims  ito** 

You  are  therefore  advised  that  it  is  my  opinion  that  the 
Tax  Collector  has  properly  ruled  that  the  contractor  must  pay  the 
tax  on  the  property  purchased  by  It  for  use  in  the  performance  of 
street  work  iinder  private  contracts  with  property  owners. 

Respectfully  submitted. 


CITY  ATTORNEY 
Chief  Administrative  Officer 


n-0  I 


March  2,  1948 


SUBJECT:   CIVIL  SERVICE  STATUS  OP  THE  POSITIONS  OF  CHIEF 
OP  THE  DEPARTMENT  OF  ELECTRICITY  AND  DIRECTOR 
OF  PROPERTY, 


Gentlemen; 

This  office  is  in  receipt  of  your  request  for  an  opinion 
as  follows: 

"A  vacancy  has  occurred  in  the  office  of  Chief, 
Department  of  electricity  by  reason  of  the  death  of 
Mr.  Vlley,  and  a  vacancy  will  occur  in  the  office 
of  Director  of  Property  in  a  few  months  due  to  the 
retirement  of  Mr,  Phillips, 

"Mr.  Vviiey  had  civil  service  status  in  the  position 
which  he  occupied  by  reason  of  an  appointment  and  cer- 
tification to  the  position  under  former  charter.   Mr. 
Phillips  is  deemed  to  have  had  civil  service  status  as 
Director  of  Property  by  reason  of  an  appointment  from 
a  list  of  ellgibles  established  for  the  position  Chief 
Rlght-of-Vllay  Agent  held  under  the  former  charter.   Sub- 
sequently vinder  section  61  of  the  present  charter,  the 
Real  Estate  Department  was  established  and  Mr.  ^hilllps 
and  other  personnel  engaged  in  right-of-way  work  became 
a  part  of  the  Real  Estate  Department.   By  reason  of  his 
civil  service  status  as  Chief  Right-of-Way  Agent  it 
was  decided  that  F^r.  Phillips  held  civil  service  status 
in  the  position  of  Director  of  Property  pursuant  to  the 
provisions  of  section  2  of  the  present  charter.   His  title 
was  amended  to  read:  'Director  of  i^roperty'  on  July 
1,  1942, 

"It  would  e^pear  that  in  the  event  of  vacancies  in 
these  and  certain  other  positions  of  heads  of  departments 
under  the  Chief  Adminlatratlve  Officer,  some  question 
will  arise  as  to  the  status  of  these  employments.   V'e 
therefore  request  you  to  review  the  provisions  of  sections 
60  and  61  of  the  charter  and  other  pertinent  sections 
and  advise  us  if,  in  your  opinion,  the  appointment  of 
new  occupants  to  the  positions  of  Chief,  Department  of 
Electricity  and  Director  of  Property  should  be  made  voider 
the  civil  service  provisions  of  the  charter,  or  as  non- 
civil  service  appointments  by  the  Chief  Administrative 
Officer," 

OPINION 

From  the  information  furnished  in  yovir  request,  together 
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with  an  Investigation  upon  my  part,  I  am  convinced  that  the 
position  of  Director  of  Property  is  a  civil  service  position. 
Prior  to  the  adoption  of  the  present  charter  this  position, 
although  referred  to  under  a  different  title,  that  Is,  Chief 
RIght-of-Way  Agent,  was  a  civil  service  position,   Piirsuant 
to  Section  2  of  the  present  charter,  this  position  became  a 
function  of  the  Real  Estate  Department  and  accordingly  the 
person  performing  the  functions  of  the  position  under  the 
old  charter  was  deemed  transferred  and  to  have  assumed  the 
duties  of  the  new  department. 

The  Chief  of  the  Department  of  Electricity,  under  the 
previous  charter  of  January  8,  1900  was  an  exempt  civil  service 
position.   (See  Article  XIII,  Section  llA,  Charter  January  8, 
1900)   With  the  adoption  of  the  present  charter,  this  position 
being  a  head  of  a  department  was  covered  Into  civil  service 
by  virtue  of  Section  62  thereof  which  reads  in  part  as  follows: 

"Other  positions  as  heads  of  departments, 
bureaus,  offices  or  institutions  which 
have  heretofore  been  exempt  from  charter 
civil  service  provisions,  are  hereby  declared 
to  be  subject  to  the  civil  service  provisions 
of  this  charter  unless  specifically  exempted, 
and  any  Incumbent  in  any  such  position  at  the 
time  this  charter  became  effective  on  January 
8,  1932,  shall,  if  he  has  held  office  for  one 
year  continuously  prior  thereto,  be  deemed 
appointed  to  such  position  under  the  civil 
service  provisions  of  this  charter  and  there- 
after shall  hold  office  under  such  provisions," 

Therefore,  I  advise  you  that  the  appointment  of  the 
new  occupants  of  the  positions  of  Chief  of  the  Department  of 
Electricity  and  Director  of  Property  should  be  made  pursuant 
to  the  civil  service  provisions  of  the  charter. 

Respectfully  submitted* 

CITY  ATTORNEY 

To:  Civil  Service  Commission 

BJVi 

cc:  Chief  Administrative  Officer 

cc:  Director  of  Property 

cc:  Chief  of  Dept,  of  Electricity 


Haroh  Z,   1948 


^077 


SUBJECT:   SECTION  168.3  OP  THE  CHARTER  IS  NOT  TO  BE  INTERPRKTED  A3 
OPERATING  RETROACTIVELY. 

Oentlemen: 

IhlB   office  is  in  reoalpt  of  your  request  for  an  opinion  as 
follows: 

"The  Retirement  Board  has  dlreoted  that  the  pertinent 
facts, in  the  case  of  Joseph  P,  Connolly,  Piroman,  who  died 
on  October  13,  1947,  be  recited  to  you,  and  that  your  opinion 
be  requested  on  certain  questions  arising  in  the  case* 

"The  following  facts,  therefore,  are  submitted: 

"1  -  Josejda  P,  Connolly  beoame  a  mombor  of  the  Fire  De- 
partment on  June   16,  1934,  and  became  a  member  of  the  San 
Francisco  City  and  County  aaployees»  Retironent  Systoci  on 
the  same  date  under  Section  171  of  the  Charter. 

"2  -  Mr,  Connolly  received  a  military  leave  of  absence 
and  entered  the  United  States  Coast  Ouard  Service  on  August 
11,  1942,  receiving  his  discharge  on  September  8,  1945, 
without  disability  rating.  He  reentered  the  Fire  Department 
on  September  18,  1945. 

"3  -  On  March  13,  1946,  the  Retirement  Board  held  that 
his  absence  from  duty  begixining  February  6,  1946,  was  the 
result  of  an  acute  manifestation  of  heart  Impairment  and  re- 
sulted from  an  Injury  received  in  performance  of  duty. 

"4  -  On  October  1,  1946,  Mr.  Connolly  was  retired  for 
disability  vinder  Section  171  of  the  Charter;  said  disability 
resulting  from  injury  received  in  performance  of  duty  and  con- 
sisting of  a  heart  Impairment.  His  monthly  retirement  allow- 
ance was  ^106*88  per  month,  which  is  one  half  of  the  average 
monthly  ccmipensation  eamable  by  him  during  the  ten  years  im- 
mediately preceding  his  retirement. 

"5  -  On  October  13,  1947,  Mr.  Connolly  dM  from  throm- 
bosis of  ri^t  coronary  artery,  arterial  sclerotic  heart 
disease  with  coronary  sclerosis* 

"6  -  On  November  27,  1947,  Mrs.  Ellen  Connolly,  mother 
of  the  deceased,  filed  an  application  for  a  monthly  allowance 
on  account  of  the  death  of  Josei)h  F.  Connolly,  alleging  that 
she  is  a  dependent  under  Section  168.3  of  the  Charter,  which 
provides 


"If  a  member  of  the  Fire  or  Polloe  Department,  aa 
defined  in  the  Charter  for  the  purposes  of  the  Re- 
tirement System,  or  a  member  of  the  Salvage  Corps 
In  the  Fire  Department  or  any  person  employed  by 
the  City  and  County  to  perform  duties  now  performed 
xinder  the  titles  of  pilots  of  fire  boata,  marine 
engineers  of  fire  boats,  marine  firemen  cf  fire 
boats,  all  of  whom  hereinafter  designated  as  members, 
shall  die  before  or  <^ft;er  retirement  as  a  result  of 
InjuiT^  received  in  or  illness  caused  by  the  perform- 
ance of  his  duty,  a  monthly  allowance,  in  lieu  of 
any  allowance  payable  under  any  other  section  of  the 
Charter  or  by  ordiioanoe,  shall  be  paid,  beginning  on 
the  date  next  following  the  date  of  death,  to  his 
surviving  wife  throughout  her  life  or  until  her  re- 
marriage    Should  said  member  leave  no  surviving 

wife  and  no  children  under  the  age  of  eigiiteen  years 
but  leave  a  parent  or  parents  dependent  upon  him  for 
support,  the  parent  or  parents  so  dependent  ahali  col- 
lectively receive  a  montl-ily  allowance  equal  to   thtit 
which  a  surviving  widow  otherwise  would  Iiave  received 
dxu'ing  such  dependency," 

"7  -  Section  168,3  of  the  Cliarter  was  approved  by  the 
electorate  of  the  Clfcy  and  County  of  San  Francis oo  on  I^ovem- 
ber  5,  1946,  and  became  effective  upon  ratification  by  the 
State  Legislature  on  January  7,  1947. 

"Ths  foregoing  extended  statement  of  facts  in  the  case. 
Including  the  history  of  certain  charter  amendments  ia  made 
only  with  the  hope  that  it  will  be  of  assistance  in  your  c  on- 
sidoratlon  of  the  questions  involved, 

"Three  questions  have  arisen  in  the  Board's  consideration 
of  the  petition  of  Ellen  Connolly,  mother  of  the  deceased,  for 
a  death  allowance,  which  are  as  follows: 

"  1-  Which  section  of  the  Charter  is  applicable  in  this 
ease  inasmuch  as  the  deceased  was  retired  October  1,  1946,  prior 
to  the  effectiveness  of  Section  166,3  of  the  Charter  and  died 
October  13,  1947,  after  its  effectiveness.  It  will  be  recalled 
that  the  decedent  was  retired  imder  Section  171  of  the  Charter, 
Under  retirement  provisions  covering  all  those  retiring  under 
this  section,  it  would  apijear  that  parent  or  parents  v/ould  not 
have  tliB   rights  of  beneficiary  or  beneficiaries, 

"2  -  If  Section  168.3  of  the  Charter  applies,  what  degree 
of  dependency  muet  be  established  in  the  case  where  a  parent 
or  parents  allege  dependency* 


*3  -  If  Seotlon  168*3  applies,  in  jo\xt   opinion,  does  the 
language  "the  allowance  i»yable  shall  be  equal  to  the  com- 
pensation of  said  member  at  the  date  of  death"  refer  to  the 
pension  amount  of  ^106,88  monthly  or  the  #250,00  per  month 
which  Mr,  Connolly  received  as  a  fireman  prior  to  his  pension." 

OPINION 

Two  principles  of  law  hero  applicable  are  quite  well  established, 
ind  concerning  which  I  have  heretofore  advised  you:  i«Ot# 

(1)  That  the  law  in  effect  upon  the  happening  of  the  con- 
tingency upon  which  the  pension  becomes  payable, 
measures  the  rights  of  the  individual  to  a  pension* 

(2)  Statutes  are  interpreted  to  operate  pr pspe ct i ve ly < 
unless  espeoie.lly  their  lan(5uage  clearly  ooj^npels'  an 
Interpretation  that  they  were  intended  to  operate 
retroactively, 

Se»  my  opinions  to  you  dated  December  27,  1936 
and  February  23,  1939. 

Also  see  Brophy  v.  iiimployeeo  Retirement  System, 
7i  SU.  (2)  4S^ 

It  cannot  be  said  that  the  language  of  Section  168*3  of  the 
Jharter  (effective  on  January  7,  1947)  clearly  compels  an  interpre- 
tation that  that  charter  amendment  was  to  operate  retroactively. 

Here,  Joseph  F,  Connolly  was  retired  on  October  1,  1946  under 
Jection  171  of  the  Charter,  for  a  disability  that  had  its  beginning 
>n  February  6,  1946.  Mr,  Connolly  died  on  October  13,  1947.  It 
rould  appear  that  neither  parent  woxild  have  the  right  to  be  considor- 
9d  as  a  beneficiary  imder  any  of  the  provisionB  of  Section  171  of 
the  Charter. 

Hence,  Mrs,  Ellen  Connolly,  mother  of  the  deceased,  in  filing 
aer  application  on  Noverrber  27,  1947,  for  a  monthly  allowance  on 
iccount  of  tiie  death  of  Joaeph  F.  Connolly,  claimed  to  be  a  dependent 
iiider  the  provisions  of  Section  168.3  of  the  Charter,  Section  168.3 
af  the  Charter  became  affective  on  January  7,  1947,  which  was  after 
^r.  Connolly's  retirement,  bot  before  his  death. 

In  the  light  of  the  authorities  heretofore  ref<?rred  to,  X  do 
lot  believe  that  Section  168.3  of  the  Cliarter  can  be  considered  as 
aperatlvg  retroactively.  Mrs.  Coianolly's  claim  then,  under  Section 
L68.3  of  the  Charter,  is  of  no  avail. 


You  are  therefore  advised  that  the  provisions  of  Section  171 
•f  the  Charter  are  applicable  In  this  Instance »  and  not  those  of 
Section  168«3  of  the  Charter* 


Respectfully  submitted, 
CrrX  ATTORNEY, 


Tot  Retirement  Board 


^^7 


March  3,   1948 

BUBJECT:      EXEMPTION   OF  HOUSING  AUT    ORITY    OF   TIIE   CITY  AND  COUNTY   OP 
SAN   PliAKOliCO   FROM  PAYIvtEKT   OF  SilLRIFP'S   FEKS,   SET  FORTH 
IN  POLITICAL  CODE  SECTION  4300B  UNDER  TKE   PROVISIONS    OP 

go\'eri^>ie:nt  code  section  eios. 

Dear  Sir: 

This   office   is   in  receipt  of  your  request   for  an  opinion  as 
follows: 

"I  would  request  an  opinion  from  your  department  as  to  the 
propriety  of  this   office  assessinj  fees  for  services  and  mile- 
age rendered  to  the   nousinr.  Authority  of  the   City  and  County  of 
San  TTancisco. 

"In  numerous  actioms   the  Authority  requests  the   services   of  the 
Sheriff  on  eviction  matters  wherein  the   regular  fee  under  Sec- 
tion 4300(b)    Political  Code  would  be  C-S^OO  pl^s  25  cents  per  mile, 

"The  attorney  for   the  Sheriff,   Raymond  L.  Williamson,   iias  ren- 
dered to  me  his   opinion  in  the  matter,   a  copy  of  which  I  hereby 
enclose. 

"The  Housing  Authority  having  been  advised  of  the  Sheriff's 
attorney's   opinion,   requested  Infor.uation  of  the  Attorney 
General   of  tli©  State   of  Calllornia,      The  Attorney  General's 
office  rendered  an  opinion  wherein  it   cited  the  case   of  the 
Housing  Authority  of  South  San  Francisco  relating   to  filing 
fees   in   Justices'   Courts,    San  Mateo  County,   which  opinion  does 
not   set  forth  the  full  facts  as  far   as  Sheriff's   fees  are   con- 
cerned." 

OPINION 

California  Government  Code,  Section  6103,  provides  as  follows: 

"Neither  the  State  nor  any  county,  city,  district,  or  other 
political  subdivision,  nor  any  public  officer  or  body,  acting 
in  his  official  capacity  on  behalf  of  the  State,  or  any  county, 
city,  district  or  otlrier  political  subdivision,  shall  pay  or 
deposit  any  fee  for  the  fllint;  of  any  document  or  paper,  for 
the  perf ordnance  of  any  official  service,  or  for  the  filing  of 
any  stipulation  or  afjreement  which  may  constitute  an  appearance 
in  any  court  by  any  other  party  to  the  stipulation  or  agreement. 
This  section  does  not  apply  to  the  State  Compensation  Insurance 
Fund,  nor  where  a  public  officer  is  acting  with  reference  to 
private  assets  or  obligations  which  have  come  under  his  juris- 
diction by  virtue  of  his  office,  or  where  it  is  specifically 
provided  otherwise." 

The  Housing  Authority  of  the  City  and  County  of  San  Francisco  was 
created  and  organised  under  the  provisions  of  the  Housing  Authorities 
Law  of  the  State  of  California  (Stats.  1938,  Ex.  Sess,  Ch.  4  as  amended; 
Deerlng's  Gen.  Laws,  Act  3483)  and  by  Resolution  No.  3874  (Code  5.2) 
adopted  by  the  Board  of  Supervisors  of  the  City  and  County  of  San 
Francisco,  March  29,  1938.   The  Housing  Authority  of  the  City  and  County 
of  San  Francisco  is  engaged  in  the  management  and  operation  of  public 
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houalng  projects  pursuant  to  the  provisions  of  the  Housing  Authorities 
Law,  the  War  Housing  Law  of  California  (Stats,  1943,  Ch,  798;  Deering's 
Gen.  Law,  Act  3487)  and  provisions  of  an  Act  of  the  State  Legislature 
(Ch,  29,  Special  Sess.  1946,  as  amended;  A.B.  52)  providing  for  the 
acquisition  and  operation  of  temporary  and  emergency  housing  facilitieB 
for  veterans  and  their  families. 

Section  4  of  the  Housing  Authorities  Law  declares  that: 

•^There  is  hereby  created  a  public  body  corporated  and  politic  to 
be  known  as  the  'Housing  Authority'  of  the  city  or  county." 

Section  8  provides  that: 

••The  Authority  shall  constitute  a  public  body  corporated  and  pii- 
tlc,  exercising  public  and  essential  government  functions »" 

Sea  also:  The  Housing  Authority  of  Los  Angeles  v.  Dockweiler, 
14  cal.  (i2d)  457.^ 

The  Housing  Authority  of  the  City  and  County  of  San  Pranciaco  is, 
within  the  meaning  of  Section  6103  of  the  Government  Code,  a  public 
body  acting  In  an  official  capacity  on  behalf  of  the  state  or  the  city 
and  covinty  and  la  therefore  exempt  from  the  payment  of  any  fee  for  the 
performance  of  any  official  service. 

The  Sheriff's  duties,  as  far  as  this  opinion  la  concerned,  are 
set  forth  in  Section  4157,  Subdivisions  4  and  9  of  the  Political  Code, 
as  follows: 

"4,  Attend  all  superior  courts  held  within  hie  county,  and 
obey  all  lawful  orders  and  directions  of  all  courts  held 
within  his  county," 

"9,  Serve  all  process  and  notices  in  tlrie  manner  prescribed 
by  law." 

These  duties  constitute  "per-i  ormance  of  an  official  service" 
within  the  meaning  of  the  provision  of  the  Government  Code,  Section  6103, 

Sheriff's  fees  are  set  forth  in  Political  Code  Section  4300b,  The 
fees,  as  far  as  this  opinion  is  concerned,  are  as  follows: 

"For  serving  writ  of  possession  or  restitution,  putting  a 
person  in  possession  of  the  premises,  and  removing  the  occupant, 
three  dollars  ($3.00), 

"For  travelling  In  the  service  or  execution  of  any  process, 
writ,  order,  paper  or  notice  required  by  law  or  litigant,  to 
be  served  for  each  mile  actually  and  necessarily  travelled 
from  any  sheriff's,  constable's  or  marshal's  office  to  point 
of  service,  one  way  only,  twenty-five  cents  ($0,25)." 
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Tho  fee  first  above  aot  forth  le  "a  fee  for  the  performance  of 
an  official  sarvloe,"  The  fee  next  above  set  forth  is  a  fee  to 
reimburse  taa  Sheriff  for  an  equivalent  of  costs  incurred  and  expended 
by  him  in  tLc  execution  of  cr.  official  duty  or  service.   From  the 
nature  of  the  act  porformed  by  the  Sheriff,  the  purpose  and  object 
of  the  fee,  this  fee  is  not,  within  the  meaning  of  Section  6103  of  the 
Government  Code,  a  foe  "for  the  perforuiance  of  an  official  service." 

It  is  my  opinion,  therefore,  that  within  the  provisions  of 
Section  6103  of  the  Government  Code,  tli©  Housing  Authority  of  the 
City  and  County  of  San  I-Tancleco  is  exempt  from  the  payment  of  a  fee 
of  Three  (t3.00)  Dollars  for  serving  writs  of  possession  or  restitution 
etc.,  as  set  forth  in  Political  Code  Section  4300b;  that  the  Housing 
Authority  of  the  City  anc"  County  of  San  Francisco  is  not  exempt  from 
the  pay^nent  of  the  fee  of  Twenty-five  ($0.25)  Cents  for  each  mile 
travelled  in  the  sorvlco  or  execution  of  process  etc.  as  set  forth 
In  Political  Code.  Section  4300b. 

Respectfully  submitted. 


CXTY  ATTORl^lEY 
To:  Sheriff 


TMO»C 


>77 


March  4,    1948 


SUBJECT:   SICK  LEAVE  WITH  PAY  OF  EMPLOYEES  PURSUANT  TO  THE 

CHARTER  AND  RUI.,ES  OF  THE  CIVIL  SERVICE  COMMISSION, 

Gentlemen: 

This  office  is  in  receipt  of  a  request  for  an  opinion 
as  follows: 

"We  are  in  receipt  of  a  copy  of  yotir  opinion  of 
February  17  addressed  to  the  Fire  Commission  con- 
cerning sick  leave  rights  of  the  physician  appointed 
by  the  Board  of  Fire  Coimjiissioners. 

"We  note  "he  first  paragraph  of  your  opinion  in 
which  you  state  that  all  employees  are  entitled  to 
sick  leave  at  the  rate  of  two  weeks  per  year  for 
each  year  of  service,  providing  that  the  accumulated 
unused  period  of  sick  leave  may  not  exceed  six  months, 
We  assume  you  do  not  intend  to  imply  that  employees 
are  entitled  to  ^ick  leave  with  pay  except  in  case 
of  actual  bona  fide  sickness,  and  that  such  unused 
sink  leave  credits  are  not  a  matter  of  right  to  be 
allowed  employees  even  though  not  ill. 

"Inasmuch  as  the  question  has  been  ralaed,  will 
you  kindly  confirm  our  understanding  if  we  ai'e 
correct,  to  the  effect  that  sick  leave  may  be  allowed 
only  in  case  of  bona  fide  illness." 


OPINIO 


In  reference  to  my  opinion  of  February  17,  1948  re- 
ferred to  in  your  request,  I  call  your  attention  to  the 
last  paragraph  thereof  which  reads  as  follows: 

"I  advise  you  therefor  thst  the  department 
physician  is  entitled  to  sick  leave  in 
accordance  with  the  provisions  of  the 
Charter  and  upon  full  compliance  with  the 
requirements  of  the  rules  of  the  Civil 
Service  Ccanmission  relating  to  sick  leave 
(See  Rule  32  Rules  of  the  Civil  Service 
Commission)," 

I  believe  that  this  cpinion  clearly  sets  forth  the  pro- 
position that  unless  an  employee  is  suffering  from  a  bona 
fide  illness  and  has  met  all  the  requirements  of  the  Charter 
and  the  rules  of  the  Civil  Service  Commission  regarding 
sick  leave,  he  is  not  entitled  to  any  sick  leave  with  pay. 


However,  sinoe  there  appears  to  be  some  doubt  In  your 
mind  regarding  the  meaning  of  my  opinion  of  that  date,  I 
am  clarifying  It  here. 

I  advise  you  that  no  city  employee  Is  entitled  to  sick 
leave  with  pay  except  In  the  case  of  an  actual  bona  fide 
sickness  and  upon  a  compliance  with  all  the  requirements 
of  the  Civil  Service  rules  on  the  subject  of  sick  leave* 

Respectfully  submitted. 


CITY  ATTORNEY 


To:   Civil  Service   Commission 
BJTA 


'^U 


March  10,  1948 


i  lUBJECT:  Pair  Rent  Oommltteo,  Perxnansnt  Hotel 

Housing  Acoommodatlons^  butles  and 

Procedure. 
.   I 
r  :«ntlemen: 

You  have  requested  an  opinion  In  Tesvonee   to  questions  which 
ire  quoted  in  tne  Dody  oi'  the  opinion  hereinafter  given t 

OPINION 

I  "l.  Must  respondent  pay  if  he  appears  but  files  no 
written  reply,  or  is  a  i»ritt«n  response  a  pre- 
requisite to  a  statement  from  respondent?" 

1.   In  order  to  appear  or  be  entitled  to  participate  in  any 
ray  in  the  hearing  of  an  application  for  adjustment  of  rent,  each  ro- 
ipondent  xaust  file  a  written  resTsonse  to  the  allepjations  of  the  appli- 
sation  and  must  pay  tiie  fee  required  at  the  time  of  filing  of  the  re- 
iponse.  This  is  required  by  the  ordinance  and  is  necessary  in  order 
that  the  issues  to  be  heard  loay  be  made  definite* 

'  '*2»  Vvhat  can  the  Fair  Rent  Gommittee  do?'* 

B«  The  Committee  can  hear,  on  notice,  applications  for  ad- 
justment of  the  rents  referred  to  in  the  ordinance,  make  findings  of 
fact  in  regard  thereto  and  by  order  deny  the  applications  or  adjust  the 
;pents  in  regard  to  which  applications  are  made,  to  correct  any  inequities 
fovind  to  exist. 

"a.  How  are  Committee*  s  actions,  or  adjustmeniB  exe- 
cuted —  by  order  or  w*iat,  and  in  whet  form?" 

5.  The  Committee  does  not  execute;  it  merely  determines  by 
,order  the  matters  before  it.   If  the  Committee  desix^es  assistance  as  to 
Ithe  fojSB  of  any  specific  order,  I  will  be  glad  to  respond, 

"4,  What  is  necessary  to  be  done  by  this  office 
after  the  Committee  acts?" 

4*  The  order  should  be  filed  and  copies  mailed  to  persons  ap- 
pearing at  the  addresses  on  file* 

Respectfully  suluaitted^ 


I  Fair  Rent  Coimnittee  CITST  ATTQRNBY 

Office  of  the  Clerk  of  the 
Board  of  Supervisors 


Ibiroh  11,  19  4G 


Subject:      Pvu»clia3e  and  Uso  Tax  -  Public   Works 
Exemption;    Wlietiier  Applicable   to 
Installation  of   Lltihtlni.;;  ;3tandard8 
Under  Conti-acts  with  i'rlvato  Owners 


Dear  Sin 


I  have  your  requeat  for  an  opinion  as  follows! 


"This  office  would  like  to  have  a  ruling   on  the  matter 
contained  in  the  attached  letter  froj;i  Taj^er  Tube  Pole 
Company," 

The  letter  referred  to  roads  as  follows! 

"v;e  would  like  a  ruling  from  your  office  rejjarding 
application  of  the  City  Use  Tax  on  a  certain  type  of 
transaction, 

"We  laave  in  mind  the  furnishing,  of  street  lighting; 
stfiumdards  and  like  material  to  a  contractor  who  is  im- 
proving/ streets  and  utilities  for  a  private  sub-divider 
and  in  accordance  with  plans  and  specifications  laid  dov/n 
for  him  by  the  proper  City  Authorities.   In  such  instances 
title  to  the  completed  street  llt/itintj  iiistallation  is 
t\irned  over  to  the  City,  al'ter  completion,  and  becomes 
City  property, 

"We  particularly  refer  to  the  Apparel  City  installation 
recently  completed  and  similar  installation  to  be  made  in 
the  Park-Merced  Project  of  the  Metropolitan  Life  Insurance 
Company,  and  for  various  other  aubdividera," 

OPINION 

On  March  1,  1948  I  forwarded  to  you  an  opinion  with  ref- 
erence to  the  qiestlon  of  the  application  of  the  Purchase  and  Use 
Tax  to  public  works.   In  that  opinion  I  pointed  out  that  t?ie  public 
works  exorcpuion  was  primarily  desljjned  to  exempt  v/ork  performed  under 
contract  v/ith  the  desiyoated  t:ovemmental  a[,oncies  and  that  the  rule 
of  strict  construction  applied  to  this  exemption. 

Inasmuch  as  the  street  lij^ting  standards  in  the  instant 
problem  are  installed  under  contract  with  private  subdlvlders,  you 
are  advised  that  it  is  my  opinion  that  the  public  v/orks  exemption 
is  not  applicable  and  tlmt  the  tax  applies  to  the  transactions  set 
forth  in  the  letter  from  the  Taper  'j.'ube  Pole  Co. 

Respectfully  submitted. 

City  Attorney 
To:  Chief  Administrative  Ofricer 
TJB 


liar  oh  12,   1948. 

SUBJECT  I      HEA.LIH  SERVICE  SYSTEM,    HOSPITALIZATION  FOR  MEMBERS   OUT- 
SIDE OF  THE   CITY  AND  COUNTY  OF  SAN  FiiANClSCO. 

Gent  leme  tit 

This  office  l3  In  receipt  of  your  request  for  an  opinion  as 
follows: 

"In  its  deliberations  with  the  Permanente  Health  Plan 
and  others  the  Health  Service  Board  has  been  faced  with  the 
question  as  to  the  legality  of  sending  Health  Service  mem- 
bers who  may  require  special  operative  procedures  to  the 
Oakland  hospital  of  the  Permanente  organization. 

"The  Permanente  people  have  established  facilities  In 
3an  Francisco  which  are  adequate  to  serve  the  Health  Service 
membership  in  the  natural  course  of  events.  However,  their 
Oakland  operative  equipment  for  brain  surgery,  for  instance, 
will  not  be  duplicated  In  San  Francisco.  And  in  the  case 
of  an  epidemic  or  unusually  heavy  Illness,  there  may  be  a 
possibility  of  hospitalizatlng  patients  In  Oakland,  If  that 
is.  In  your  opinion,  entirely  legal  under  the  Charter  Sec- 
tion 172.1.'* 

0  PI  N  I  OH 

This  request  has  been  construed  by  this  office  as  a  general 
request  oonceming  the  question  of  the  hospitalization  of  members 
of  the  Health  Service  System  outside  of  the  City  and  County  of  San 
Francisco  and  Is  not  to  be  considered  as  the  approval  of  the  Perman- 
ente Health  Plan  or  any  other  plan  presently  under  consideration  by 
your  board. 

Section  172*1  of  the  charter  has  no  restriction  on  the  hospita- 
lization of  employees  of  the  City  and  County  of  San  Francisco,  and 
you  are  therefore  advised  that  it  will  be  legal  to  hospitalize  em- 
ployees of  the  City  and  County  of  San  Francisco  who  are  members  of 
the  Health  Service  System  outside  of  the  City  and  County  of  San 
Francisoo. 

Respectfully  submitted, 

OEPY  ATTORNEY. 

Tot  Health  Service  System 
306  Civil  Auditorium 

BJVtJ 
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March  12,  1948 

?XreJECT:   HEALTH  SERVICE  BOARD,  POW-ER  TO  (1)  ADOPT  INDEMNIFICATION 
AND  CLOSED-PANEL  PLANS,  (2)  ADOPT  STANDARDS  OF  ADEQUATE 
MEDICAL  CARE,  (S)  DIVIDE  MEDICAL  FUND  IN  ACCORDANCE  WITH 
NUMBER  OF  EMPLOYEES  IN  DIFFERENT  PLANS,  (4)  REQUIRE 
DIFFERENT  CONTRIBUTIONS  BASED  ON  FEES  CHARGED  UNDER 
VARIOUS  PLANS,  (5)  ESTABLISH  A  PLAN  OF  INDEMNI  FT  CATION 
BY  THE  HEALTH  SERVICE  SYSTEM, 

Gentlamen: 

This  ofrioe  la  In  r«oelpt  of  a  request  for  an  opinion  as 
follows: 

"In  connection  with  the  efforts  of  the  Health  Service 
Board  to  make  new  plans  for  giving  adequate  medical  c  are 
under  the  Charter  to  city  and  school  department  employees, 
necessitated  by  the  resignation  of  the  majority  of  its 
professional  staff  on  November  10th,  1947,  the  Board  la 
faced  with  various  legal  problems  on  which  yoxxr  opinion 
is  respectfully  requested, 

"(a)  As  you  know,  the  Health  Service  System  has  been 
operated  on  an  open-panel  system,  under  the  Cliarter,  by 
which  the  member  had  free  choice  of  approximately  1000 
doctors.   That  panel  has  been  reduced  to  approximately 
90  physicians, 

"The  Health  Service  Board  has  had  submitted  to  it  — 

"(b)  An  Indemnification  plan  with  a  private  company  for 
partial  reimbursement  to  the  member  for  medical  care  and 
hospitalization,  and 

"(c)  A  closed-panel,  per  capita  plan  for  medical  care 
and  hospitalization  at  a  stipulated  sum  per  subscriber* 

"The  questions  upon  which  your  opinion  Is  requested  are 
as  follows: 

"1,  Could  the  Health  Service  System  adopt  rules  to  Include 
any  one  of  the  new  plans  offered  (b  and  c)  in  oonjimotlon 
with  our  present  plan  (a)? 

"2.  Could  the  System  adopt  all  three  plans? 

"3,   If  the  answer  Is  'Yes'  on  questions  Nos,  1  and  2, 
could  the  Board  contract  with  any  one  company  In  each  type 
of  coverage? 

"4,   Could  the  Health  Service  Board  set  up  standards  of 
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adequate  medloal  care  and  contract  with  any  company 
chosen  by  the  subscriber  provided  that  company  furnished 
medical  care  up  to  those  standards? 

"S,   If  questions  1  and  2  are  answered  in  the  affirmative, 
could  the  medical  fund  be  divided  into  separate  funds  In 
the  ratio  of  the  contributions  from  subscribers  choosing 
the  respective  types  of  coverage,  so  that  to  each  division 
of  the  Iviedical  Fund  would  be  allocated  only  the  moneys 
collected  from  subscribers  choosing  that  type  of  coverage? 

"6,   Could  the  Board  adopt  rules  permitting  a  difference 
in  contribution  by  subscribers  to  the  different  systems, 
depending  on  the  fees  charged  by  each  for  medical  services 
covered? 

"7,   Could  the  Health  Service  Board  adopt  rules  to  es- 
tablish a  plan  of  Indemnification  by  the  Health  3ervice 
System  in  lieu  of  contracting  with  an  indemnity  company?" 

OPINION 


Answer  to  Questions  1  end   2; 

Subdivision  3  of  Section  172,1  of  the  charter  dealing 
with  the  Health  Service  System  provides  in  part  as  follows: 

"The  board  shall  have  power: 

"(a)   By  a  two-thirds  vote  of  the  entire 
membership  of  tlie  board  to  adopt  a  plan  or 
plans  for  renderinp;  medical  care  to  members 
of  the  system,  or  for  the  indemnification  of 
the  cost  of  said  caret  or  for  obtaining  and 
carrying  insurance  against  such  costs,  pro- 
vided; 

"1.   No  member  of  the  system  shall  be  required 
to  accept  the  services  or  medical  supplies  of 
any  physician,  surgeon,  person  licensed  to  treat 
human  diseases  without  the  use  of  drugs,  dentist, 
nurse,  pharmacist  or  hospital  selected  by  the 
board,  but,  subject  to  rules  and  regulations  of 
the  board,  every  member  shall  have  the  ri^ht  to 
select,  of  his  own  choice,  any  duly  licensed 
physician,  surgeon,  person  licensed  to  treat 
human  diseases  without  the  use  of  drugs,  dentist, 
nurse,  pharmacist,  hospiteL  or  other  agency  of 
medical  oare  as  herein  defined,  who  or  which  will 
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render  the  required  services  pursuant  to  said 

rules  and  regulations,  and  the  board  shall  make 
provision  for  the  exerolse  of  such  notice;  and 
Is  hereby  expressly  prohibited  from  entering  Into 
any  exclusive  contract  for  the  rendering  of  said 
services;  .  .  .  ."     (Emphasis  added.) 

Plan  (b)  as  outlined  In  yo;ir  request  Is  an  Indemnification  plan 
with  a  private  company  xuider  v/hlch  members  would  be  partially 
reimbursed  for  cost  of  medical  care  and  hospitalization.    Plan 
(c)  Is  a  closed-panel  plan  v/hereln  the  members  would  receive 
medical  care  and  hospitalization  from  only  the  doctors  who  are 
members  of  the  plan. 

The  section  of  the  charter  quoted  above  expressly  permits  the 
following  plans  to  bo  adopted  either  singularly  or  together: 

1)  for  rendering  medical  care  to  members  of  the  system; 

2)  for  the  IndemJil  float  Ion  of  the  cost  of  said  care; 

5)   for  obtaining  and  carrying  Insurance  against  such  costs. 

Plan  (b)  which  Is  an  Indemnification  plan  with  a  private  com- 
pany for  partial  reimbursement  to  the  members  for  medical  care  and 
hospitalization  may  be  adopted  together  with  the  present  plan 
mentioned  In  your  request,  because  the  charter  expressly  permit*  a 
plan  for  the  Indemnlflaatlon  of  the  cost  of  medical  care. 

Fundamental  In  the  Health  Service  System  as  established  by 
Section  172,1  of  the  charter  Is  the  right  of  every  member  of  the 
system  to  select,  of  his  own  free  choice,  any  duly  licensed 
physician,  stirgeon,  etc.,  who  will  render  the  required  medical 
services  pursuant  to  the  rules  and  regulations  of  the  board.   It 
Is  necessary  that  this  right  of  the  members  of  the  system  be  con- 
sidered In  determining  whether  plan  (c),  the  closed-panel  plan, 
may  be  adopted  by  the  board.   Plan  (o),  the  closed-panel  plan, 
may  be  adopted  If  the  following  conditions  are  observed? 

1)  If  together  with  the  closed-panel  plan,  the  present 
plan(whlch  has  now  also  become  a  closed-panel  plan)  and  an  Indem- 
nification plan  are  also  adopted  so  that  the  members  of  the  Health 
Service  System  would  have  a  choice  of  the  present  plan*  the  in- 
demnification plan  or  the  closed-panel  plan, 

2)  If  the  members  of  the  system  who  had  elected  the  closed- 
panel  plan,  in  preference  to  the  present  plan  or  the  indemnification 
plan,  would  have  the  right  at  any  time  thereafter  when  they  so  de- 
sired, to  leave  the  closed-panel  plan  and  elect  to  receive  their 
medical  care  from  any  duly  licensed  physician,  surgeon,  hospital, 
etc.,  under  one  of  the  other  plans. 

If  these  conditions  are  fulfilled,  the  right  guaranteed  by  the 
charter  to  every  member  of  the  Health  Service  System  to  receive 
medical  care  from  physicians,  suj^geons,  hospitals,  etc.,  of  his 
own  choice  would  be  satisfied. 
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You  are  therefore  advised  in  response  to  question  No,  1 
that  the  Health  Service  System  may  adopt  rules  to  Include  an 
Indemnification  plan  with  a  private  company  together  with  the 
present  plan,  and  may  adopt  rules,  subject  to  the  conditions 
outlined  above,  to  Include  the  closed-panel  plan  together  with 
an  indemnification  plan  and  the  present  plan. 

In  response  to  question  No,  2,  you  are  advised  that  the 
system  may  adopt  all  three  plans  subject  to  the  conditions  outlined 
above. 

Answer  to  Question  No.  ?; 

The  portion  of  Section  172,1  of  the  charter  quoted  above 
provides  that  the  board  "is  expressly  prohibited  from  entering 
into  any  exclusive  contract  for  the  rendering  of  said  service." 
The  prohibition  of  Section  172,1  of  the  charter,  is  against  an 
exclusive  contrect  for  the  rendering  of  medical  services.   If 
plans  (b)  and  (c)  are  adopted  the  board  could  contract  with 
one  company  in  each  type  of  coverage  for  there  would  then  be 
no  exclusive  contract  for  the  rendering  of  said  services. 

Answer  to  Question  No,  4; 

Regarding  the  expression  ''adecuate  medical  care",  the 
Supreme  Court  stated  in  the  case  of  Butterworth  v,  Boyd,  12  Gal, 
(2d)  140  at  148: 

"  ,  .  ,  in  truth  the  term  Is  clear  enough. 
As  defined  in  subdivision  5  of  the  charter 
(see  supra)  it  refers  to  the  treatment  by 
licensed  doctors,  etc.,  and  In  view  of  the 
great  complexity  and  rapid  changes  In  medical 
science  it  is  neither  desirable  nor  possible 
to  set  forth  In  a  statute  any  detailed  outline 
of  p«a«tlcular  services.   This  Is  one  of  the 
innumerable  situations  in w hich  only  the 
broadest  type  of  standard  may  be  stated,  and 
the  details  must  be  left  to  the  expert  adminis- 
trative board  or  officer  chosen  to  carry  out 
the  legislative  direction,"   (Emphasis  added) 

In  other  words,  the  board  has  the  power  and  the  duty  of  setting 
up  standards  of  adequate  medical  care.   It  must  be  remembered 
however,  that  the  board  cannot  be  arbitrary  in  its  action.   Medical 
care  which  actually  is  adequate  cannot  be  arbitrarily  stated  by 
the  board  to  be  inadequate  or  medlcul  care  which  is  not  in  fact 
adequate  cannot  be  stated  by  the  board  to  be  adequate.   Within 
limits  therefore,  the  board  does  have  the  power  of  determtng 
standards  of  adequate  medical  care.   If  such  standards  have  been 
determined  and  certain  of  the  above  plans  adopted,  the  board  may 
contract  with  any  canpany  chosen  by  the  subscribers  provided 
that  that  company  fvirnlshed  medical  care  up  to  the  stsmdards 
set  by  the  board. 

Answer  to  Question  No,  5; 

If  the  board  were  to  adopt  the  three  plans  mentioned  in 
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jouT   request,  that  Is,  the  plan  presently  In  effect,  (really 
a  closed-panel  plan)  an  Indemnification  plan  and  a  definite 
closed-panel  plan,  it  is  obvious  that  the  cost  of  each  plan 
would  depend  entirely  on  the  number  of  members  of  the  system 
who  elected  to  come  under  the  particular  plan.   It  would  there- 
fore be  lawful  for  the  medical  fund  to  be  divided  into  separate 
funds  in  the  ratio  of  the  contributions  of  the  subscribers  to 
each  of  the  particular  plans.   The  power  to  divide  the  medical 
fund  as  set  up  above  necessarily  follows  from  the  grant  of  the 
power  in  the  charter  to  the  board  to  set  up  the  separate  plans. 

Answer  to  (Question  No.  6: 

If  the  various  plana  outlined  above  are  adonted,  it  is 
possible  that  the  fees  charged  for  medical  services  under  eaoh 
plan  would  vary.   If  this  were  so,  the  board  could  adopt  rules 
requiring  a  difference  in  contributions  by  subscribers  to  the 
different  plans.   However,  there  must  be  some  Justification  for 
requiring  a  difference  in  contributions  based  upon  the  actual 
cost  of  operation  of  the  various  plans* 

Answer  to  Question  No.  7; 

Section  172,1  provides  that  the  board  may  adopt  a  plan 
for  the  indemni float ion  of  the  cost  of  medical  care  to  members 
of  the  system.   You  are  therefore  advised  that  the  board  may 
adopt  rules  to  establish  a  plan  of  indemnification  by  the 
Health  Service  System  in  lieu  of  contracting  with  an  indemnity 
company.   In  this  connection  the  following  language  from  the 
case  of  Butterworth  v.  Boyd,  12  Cal.  (2d)  140  at  149  is  per- 
tinent: 

"It  is  suggested  that  the  charter  provision 
is  in  conflict  with  the  state  Insurance  Code 
In  that  it  authoriees  what  is  in  effect  an 
Insurance  business  without  a  certificate  of 
authority  from  the  insurance  commissioner; 
and  it  is  contended  In  this  connection  that 
the  subject  of  insurance  is  of  state-wide 
concern  and  not  a  municipal  affair.   Nothing 
of  substance  is  contained  in  this  last  state- 
ment, for  though  Insurance  may  be  a  matter 
of  general  concern,  the  health  and  efficiency 
of  city  employees  is  a  municipal  affair;  and 
a  plan  established  by  charter  to  safeguard  the 
health,  peace  of  mind  and  working  efficiency 
of  such  employees  is  validly  applied  to  them, 
though  it  might  be  entirely  improper  if  applied 
to  objects  beyond  the  scope  of  municipal  power. 
A  still  more  obvious  answer  to  counsel's  sxigges- 
tlon  Is  that  th«  Insurance  Code  deals  with  the 


#6 


private  business  of  insurance^  and  neither 
expressly  nor  impliedly  pvirports  to  regulate 
governmental  activities  of  raunlcipalitiea. 
It  is  of  course  a  well-settled  doctrine  that 
general  words  In  a  statute  which  m?.ght  have 
the  effect  of  restricting  governmental  poift-ers 
are  to  be  construed  as  not  applying  to  the 
state  of  aubdl visions,   (Citing  Cases)** 


Respectfully  submitted. 


CITY  ATTORNEY" 


To J   Health  Service  System 
LSM 


mnh  IS.  1948 


;;UBJBCTl      COM?KKSATI0»  <»  mVOmC  HKGlSTBAia 

0«rxtl«.-r4»n  t 

'Ihia  offlc*  la   In  r«ot-lpt  of  -joxxt   rei^cot    for  ^.n  o^y -^ioti  &a 
follows  t 

R  E  ^  U  K  £>   1- 

"A  itaalMJr  of  ort;^  -r^-      3  «x>«  int«r«8t«d  in  s»* 
ourlng  Inforaitlon  fron  lee  as  to  Just  what  «t«p9 

«r«  Involved  In  ciJAngin,,  t  iod  of  payment  for  t*®- 

porar?  deputy  r«^i.lstrbrB  from  Ux*  pr«9«nt  amlary  ba«lfi  to 
A  p«r««l-,^!uiture  basis* 

"Most  SBJor  Ottllfornia  cities  today  P^'j   thalr 
daputy  ra^latrars  on  a  ijar-slgnatura  basis,  varying  Jf*<» 
five   ceat«   ptr  signature  in  Alasneda  County  to   ten  oenta 
per  signature  In  Los  An  .eles,  .an  Mateo  and  elsewhere* 

''It  is  contemned  Uiat  a  shift  in  the  laethod  of 
paynent  ap^lieable  orUy  to   th©  teaporary  deputy  regie- 
trare  and  not  affecting  the  r»^:;ular  omployeea  of   the 
Hegietrer's   offloe,  wo^^jld  result  in  a  i^;reater  reglatra- 
tion  and  a  eubstantlsil  ?  '  r.  t'xQ  Clt:>'«     I  aa,   tiwre- 

for«,  requesting  that  ,  for  ae  ail  the  stepe 

necessary  tii&t  would  be  — -, ..  In  raakiag  such  a  ehiantje 

for  3an  Praacieoo." 

0   P   X   ?i   I   0  »• 


The  duties  of  the  peeitloii  of  deputy  retjietpwp  liaiw  l»««a  olaaei- 
fled  by  the  Clrll  Service  eendlselon  under  the  title  *0«iieral  Clerk** 
The  ola»elfloatlon  bears  t>)e  munber  B*222,  ard  a^nong  the  duties  of 
"General  Clerk"  i«  listed  "reikis ters  voters     *  ur.d.   perforas  related 
dutiee  as  required,"   It  la  aleo  to  be  noted  that  the  salary  standar- 
diaatlan  ordinanoe  provldee  for  the  paynent  of  geseral  cderka  on  a 
awnthly  salary  basis* 

Therefore,  at  the  poreeent  time  under  the  exiatlng  elaeslfioation 
by  the  Civil  r-:enrio«  Ooa»isBlon  and  the  salary  ordinanoe  ^eput>' 
registrars  oannot  be  paid  en  a  per  signature  basis* 

In  your  request  it  is  suggMted  that  this  of  floe  outline  tne  st«pe 
neoetsary  to  effect  a  change  in  tb«  BMt^iOd  of  payiaent  of  temporary 
deputy  registrars  elthout  aTfeeting  tt»e  reg\aar  wiployeee  of  the 
registrar's  offioe* 


&««ii  :n  20  of  th«  Charter  do«9  provld*  far  non*f»ivll  8«rvlc» 
or*ry  appolntiaent*  to  be  tsad#  by  tli«  d«parir»«ntj  with  the 
i  of  the  Chief  Admlnln treti v«  Officer  end  the  civil  ervloe 
Ion* 

Seetlon  142  of  the  Oherter  ppoYides  ttuit  ell  poeltione  in  ell 
dei>«rt{.'.ents  end  offleea  shell  be  inoluded  In  the  oleeeified  oivil 
eenriee  end  filled  fr«:^  Hate  of  eligibles  prepared  by  tiie  Civil 
serriee  oemieslon.  ihere  ere  listed  in  eeid  eeetion  eerteln  exeaip* 
%iorm   from  the  oivil  sorvioe  provlalone  of  the  eherter,  but  deiputy 
regietrere  ere  not  included  e«  en  exception* 

Section  140  reede,  in  pert,  thet  "i^hen  no  liet  of  eligiblee  ie 
eveileble  for  e  position  in  ta<Si   clef<a  requisitioned  by  the  e  ^pointing 
offieer,  the  conmiBslon  nmy  certify  for  civil  aervloe  temporary 
appointraent  an   eligiisle  fr-*w  another  list  deesacd  by  the  OQai!.l««ion 
to  be  sulteble  to  te  ^     "  ^vovlo   the  aervloe  desiredi  or  inay 
authorise  che  appoint        aer  to  ^.Ake  a  non-^civil  service  e!ner4;enoy 
appcintiient  thereto  r     .  rlcnJ  not  exceeding  ninety  day*  and  only 
until  a  T'e^^ular  appoint^^^ent  umier  the  i^roviaions  of  tale  oh&rtor  ^an 
oe  laade*   If  a  non-oivil  service  esieri^ency  appolnt-'ctent  is  authorised, 
tne  oomolsalon  ahall  isK^ediately  hold  an  exaolnetioa  and  estabxlah 
an  eligible  list  for  aueh  position.** 

Heetion  145  provides  that  before  the  appointing  officer  eiiall 
amkm   reeoBBneadatlon  for  the  creation  of  any  new  or  additional  position 
in  any  departtnent  or  office  iM   shall  request  and  reocive  from  the 
•osoBiaaion  the  proper  designation  and  classification  of  such  position 
baaed  on  the  uties  end  reisponeibilltiee  thereof,  and  if  such  position 
is  inolided  in  tiie  olasslfle^  civil  service  the  eotuaiissioa  say,  in 
writir^,  expreas  to  the  eppointing  officer  its  opinion  as  to  whether 
or  not  s  toh  position  is  needed* 

A  consideration  of  all  of  the  sections  referred  to  leads  to  the 
eonaluslon  that  before  deputy  registrars  could  ^e  employed  on  a  per 
signature  basis,  a  new  classification  in  oivil  sorvioe  would  have 
to  be  set  up  by  the  Civil  r-ervioe  Cosimisalon  at  the  request  of  the 
registrar*   This  would  zaean  that  the  Civil  c  ervloe  Cos^alssion  would 
have  to  c^^n^e  the  aeneral  Clerk«>P^2g2  classifioatt  on  and  a  naw 
position  or  positions  would  have  to  be  set  up  to  register  voters. 
In  t^ie  event  t^ds  were  done,  tlMin  at  an  appropriate  tl^'ue  in  ti^ 
futiUJHi  the  salary  standardisation  ordinance  would  l^ve  to  be  ebanited 
to  provide  for  the  payserit  of  deputy  registrars  on  e  esonthly  basis 
and  to  provide  for  eoaipeneatinj<^  deputy  ^e^lstrars  on  a  per^-siisnature 
basis  in  trie  performanee  of  duties  different  from  those  performed  b;y 
the  deputy  registrars  on  the  •Ttonthly  rate. 

It  ie,  of  course,  to  be  understood  that  if  such  a  change  were 
ande  it  could  not  affect  the  ri^ts  of  the  deputy  registrars  preeently 
on  a  monthly  wage* 


In  oonelualon,   however.   It  la   to  be  noted  that  nowhere  in 
the  obarter  l»   tb^ere  «  provision  providing  for  Um  payxient  of 
•eoQpeneetlon  to  olty  euuil  y<JOs   un  &  pl<&oe<horii  iaaala*     All  of  ti:ie 
eharter  ^rovlsione  de&Iing  mlth  ooc^jeneatioa  paid  to  ttn^loyeee 
i^roTlde  for  p^ysent  ftt  «  aKM:itl:a.y  rate* 

IhereforOf  even  if  tiie  Ulvll  Lvervlee  C<^!s»lcslon  dhiuH^etl  tlie 
cleeslflr-atXon  of  duti«a  of  doput~y  r«{:,letritrs«   «>nc  the  »alery 
stenderdlsailoa  ordlnarwe  were  ciuinod,  ti^ore  la   tbe  proaatiillty 
t^^At  enploynent  of  deputy  r^^iex^uva  Oxx  «  per  ;jl,;attvure  bftsl«  might 
well  lead  to  a  taxpayer* «  suit  involving  tixe  constraotlon  of  the 
e!iarter«       uf  ocHirae,  th.e  only  way  ti-ile  ean  be  cmvlated  Is  by 
eiiarter  asRendr^eni* 

Very  truly  youra. 


Olty  Attorney* 

TOt  THE  BOARr  OF  SUPJ^VISORS 
City  and  Cooaty  6f 
&an  ?Yan«loeo 
Git7  Hallf  ^an  Franolaoe  3 

cat  uktm  fsuem  £•  ROMfiSON 

city  Hall,  San  F««noieeo  2* 


o«x>ii>a 


Murah  ld«  1048 


CAM?  08  fgMSl  ^  .'■     ^.   .  :U-^. 


a^ntlMWn  I 

This  offios  la  In  r«e«lpt  of  your  request  for  en  opinion  ee 

*A  qpieatlon  has  erlsen  reletive  to  the  «^«enoe 

of  one  oeorge  Krnefit  I'aneke,  an  0-60  Sul^-Foreman  Gardner, 
employed  ^tj  the  Heelth  Deper^nent  et  the  sen  Frenolsoo 
Moepitel,  who  waa  oonfined  in  en  interr^sent  eau^  «e  «  re- 
eult  of  an  evaouation  or<3»r  of  the  United  stetee  krmy  on 
April  ^,  1^4^«  for  «  p«riod  of  three  jeers  end  fou«>  nontlia* 

**In  your  oplni<m,  taiy  Jft*.  tane^e'e  ebaenee  from  eor- 
vice  be  deesaed  -  not  ebaenee  fr-  .  ."i^.a  •  for  the  jmrpoaea 

of  Ui«  Hetlr«fn«nt  System,  and  ^r  absenoe  be  or«dlted 

uncar  the  Ketire^ent     /atwn  for   -.—  ^-.^-ad  of  his  absenoe 
in  the  aene  menner  *e  If  he  hed  not  been  ebs>ent»** 

0  P  i|[  I^  0  f 

^eetioa  131  of  ti««  ormrtor  vea  ojaended  Jemiary  31,  liir44  to  pre* 
aenre  petislon  and  retlre-^at  ri<,;hte  of  oiviX  e«rvlee  eeapXoyeee  who 
eare  ecnpelled  to  be  abeeiit  froa  the  aervlee  of  the  eity  end  eounty 
by  z^aaon  of  <;«orld  v«'«r  IX*       Xhe  !:»«riefita  beateeed  by  the  eiitendanent 
are  Xlalted  to  tnoae  e&u^Ioyeee  t^ho  aerred 

(e)     in  the  amaad  foroea  of  t^ie  rnited 
Stetea«  or  the  £itate  of  Calif orni«i 

(b)     aerved  on  ahipa  operated  for  or  by 
the  United  iteteaf  or 

(o)     aerved  in  eny  aerviee  oonna-ted  »»flth 
the  war  effort  for  w  doh  leevea  of 
ebaenee  ere  authorized  ^urauant  to 
Section  155  of  tbA  Olurt«r* 

Seetion  XfiS,  llkewiae,  «&e  wxmr^MA  for  reaaona  al^iilar  to 
thoae  vhioh  proMjpted  thm  a(aend:H«nt  of  ^eotlon  161,  but  it  alao  la 
limited  to  eatployeee  in  the  aenrloe  of  ^e  an^d  foroea  |  aarriee 
on  ahlpa  or  for  t^ie  ';nited   jtatea  tiovernaent  in  tl-.*  of  ear.  uther 
proviaiona   of  ^eet:  on  IdS  deal  with  leavea  of  absenoe  In  %l£3»  of 
peace  to  serve  with  the  military  or  naval  foroea* 

both  aeotlona  ex.prenaly  Biention  the  type  of  aerviee  arid  with 
whOK  the  aerviee  jauet  be  reodered  in  t^iC  manner  of  a  condition 
precedent*       In  othemorde,  pension  and  retir^-tMBint  righta  are  j^r— 
aerved  for  thoae  eivil  aerviee  ttaployeee  who  aerved  in  the  araed 
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fore«S|  on  «hi^>«  or  in  th«  esrvle*  of  Itkm  ii^y/miptumnt  of  Uim  United 
:<tat«a   in  tlo*  of  war*       FurtQ«r«   It  do«3  not  a^p««ur  ti:Mtt  «h«tbx«r 
th«  ••rvios  is  voluntary  or  involuntary  har   any  b«(iririj{;  in  th* 
matter* 

It  la  Inpoaaibla   to  oonatrua  oonfinaiitant  in  an  lnt«im»ant  oaaii»« 
whether  voluntary    ar  Involuntary,  and   evan  un<Sar  an  order  of  tha 
United   -tate»  ''ruij,   as  bein^  any  one  of  the  servlees  referred   to  in 
the  seotlona  mentioned* 

In  full  ai>preoiaii<'n  of  Uie  situation  presented  in  your  request, 
and  In  order  to  seek  the  broadest  poaai&le  Interpretation  of  seetlon 
li>l,  very  serious  oonsideratlon  ties  been  given  to  the  following 
languas'i.e  t 

"or  any  »^^t^  sember  eiio  is  abaent  after  3epte»ber  14,  1940, 
frott  the  servioe  of  the  olty  and  eounty,  by  reason  of  an 
order  of   the  t^ovemment  of   the    'nited     taies  or  the  ■  tate 
of  California,  or  by  laefal  order  of  any  of   the  departments 
or  officers  of  said  govemiaenta,  it^fcy  elect  to  contribute, 
eto." 

lai'en  alone,   tuls   language  »ight  be  eonstruet^   to  include  an  mo' 
ployee  orderad  confined  in  an  internoient  oanip  by  the  United  :  tutes 
Artsy*      It  eannot,   hovevar,  be  »o  oonsidered  independent  of  tl'ie 
general  context  of  the  section  and  Mipeolally  in  view  of  the  qualify- 
inn  languege  iioaediately  follovin;^,   that  ist 

"te  said  retireiaent  aystem  while  serving  in  said  forces 
or  on  seid  shipa." 

Conol\4Sion» 

kn  absence  by  a  civil  service  est^loyee  from  the  service  of  Uie 
city  and  eounty  because  ixe  is  confined  in  an  Internment  camp  as  a 
res  lit  of  an  evacuation  oz^er  of  the  United     taies  Army  tmxat  be 
construed  as  a  separation  in  IjJLb      ■  ■"■■    ^ty  of  service  In  so  Tat  as 
pension  or  retiree ont  ri<;ht6  arc  .-..  because,  curing:,  his 

absence  he  naither  served  in  the  .  reea  of  the  United  :itatea 

cr   the  rtate  of  California,  nor  on  si.iips   operated  by  or  for  the 
TJnited  ^tates,  nor  was  in  the  service  of  the  United  :  tatea  aovernsseat 
in  tisse  of  war* 

Very  truly  yours » 


foi  KBKwanaw  bcard  SMTS 

««0  MeAlIister  'treet 
S«a  Frarwisoo  2 


Jj-aiL 


March  18,   1948 


SUBJECT:      BUSINESS   SITUS   OF  INTANGIBLES   FOR   PURPOSES 
OF  TAXATION   OWNED  BY  FOREIGN  CORPORATION 
OK   O'A'NER   IN  ANOTffiJTL  STATE. 


Dear  Sir: 

I  have  your  request  for  an  opinion,   as  follows: 

REQUEST 

"Transmitted  herewith  are  claims  of  the  Garlock 
Packing  Company  for  refund  of  taxes  on  solvent  credits 
for  the  years  1945,  1946  and  1947  in  t he  an  cunts  of 
^102.51,  ^37,51  and  144.37  respectively. 

"The  taxpayer  claims  that  a  general  bank  account 
used  for  the  de^oait  of  customers'  checks  and  which  was 
cleared  twice  a  month  at  the  direction  of  its  head  office 
in  New  York,  and  also  that  its  accounts  receivable  aris- 
ing from  sales  made  by  the  San  Francisco  branch  to 
customers  in  six  Vies  tern  States  do  not  have  their  situs 
for  taxation  in  San  Francisco  on  the  ground  that  they 
are  not  'managed  or  controlled'  by  the  local  office. 

"May  I  please  have  your  opinion  on  the  question  of 
whether  or  not  Section  1056  of  the  Revenue  &  'I'axation 
Gocie  should  be  construed  as  makin^  t:.an  Francisco  the 
situs  of  such  intangibles  for  taxation,  and  the  legality 
of  making  the  requested  refunds," 

In  addition  to  the  foregoing,  consideration  has  been  given  to 
the  stateiiient  of  facts  in  the  taxpayer's  "Statement  of  Claim"  for 
refund  of  personal  property  taxes  paid.  It  appears  from  said  state- 
ment that  the  local  agents  of  the  taxpayer  can  draw  against  only  one 
bank  account  designated  the  "San  Francisco  Drawing  Account."   The 
monies  deposited  in  said  account  are  used  to  maintain  the  local 
office  here  in  San  Francisco.  The  "General  Bank  Account"  of  the 
taxpayer  and  -che  accounts  receivable  appear  to  be  under  the  control 
of  the  head  office  in  NewYork, 

OPINION 

Section  1056  of  the  Revenue  and  Tax  Code  reads  as  follows: 

"Domicile  of  owner  or  claimant  as  sltua  for  taxation: 
Exception.   The  a itus  of  intangibles  for  taxation  is 
the  domicile  of  the  owner  or  claimant,  regardless  of 
the  physical  presence  of  instruments  evidencing  them. 
Credits  owing  to  a  person  whose  domicile  is  outside  of 
this  State,  but  arising  out  of  business  transacted  in 
California,  regardless  of  where  they  are  payable  and 
of  the  physical  presence  of  instruments  evidencing 
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"them,  have  their  situs  at  the  place  of  business 

within  this  State  where  they  are  managed  or  controlled." 

This  section  of  the  code  expresses  the  ^^eneral  principle  of 
law  in  respect  to  situs  for  the  purposes  of  taxation  of  intangible 
personal  property.   It  has  been  repeatedly  held  that  intangible 
personal  property  has  its  situs  for  the  purposes  of  taxation  in  the 
state  of  the  owner's  domicile.  However,  there  is  an  equally  well- 
recognized  exception  to  the  rule  which  occurs  when  certain  combina- 
tions of  circumstances  exist  upon  which  a  so-called  "business  situs" 
may  be  predicated,  as  distinguished  from  the  domicile  of  the  creditor. 

Whether  or  not  a  business  situs  exists  in  a  particular  case 
depends  upon  the  particulax*  set  of  circumstances  involved.   In  Cali- 
fornia Just  what  particular  elements  are  essential  to  the  existence 
of  a  business  situs  may  be  beat  expressed  by  quoting-  language  from 
two  Supreme  Court  decisions. 

"Business  situs  arises  from  the  act  of  the  owner  of 
the  intan^;ibles  in  employing  the  wealth  represented 
thereby,  aa  an  inte^iral  portion  of  the  business  activity 
of  the  particular  place,  so  that  it  becomes  identified 
with  the  economic  structure  of  that  place  and  loses  its 
identity  with  the  domicile  of  the  owner." 

Holly  Sugar  Corp.  v.  Johnson^ 
18  Gal.  2d  21S,  at  225. 

"Where  a  foreign  corporation  maintains  an  agency  in 
tills  state  which  is  not  an  independent  business,  nor  an 
independent  branch  of  the  principal  business,  but  a  sales 
agency  doing  business  through,  for,  and  under  the 
Immediate  control  and  muna^-;ement  of  the  home  office  out 
of  the  state,  orders  being  filled  for  the  most  part  direct- 
ly from  the  home  factories  and  all  contracts  being  taken 
in  the  name  of  the  foreign  concern  and  payable  to  its  order, 
moneys  collected  through  the  agency  being  deposited  to  the 
credit  of  the  home  office  and  not  held,  paid  out.  Invested, 
or  reinvested  by  or  for  the  local  business,  solvent  credits 
arising  in  the  local  business  are  not  taxable  in  ttiis  state." 


Westinghouse  Co.  v.  Los  Anpjeles  ^ 
183  Gal.  491,  at  492. 


Concluaion 

Under  the  California  authorities,  it  cannot  be  concluded  that 
the  deposits  in  the  "General  Bank  Account"  of  the  Garlock  Packing 
Company  nor  the  accounts  receivable  owing  to  said  company,  have  a 
"business  situs"  in  San  Francisco  for  the  purposes  of  taxation.  The 
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Intenglblos  Involved  here  were  not  held,  paid  out.  Invested  or 
reinvested  by  or  for  the  local  business.   The  immediate  manage- 
ment and  control  was  in  the  home  office  of  the  company  in  New  York, 
and  it  does  not  appear  that  the  wealth  represented  by  the  intangibles 
at  any  time  became  an  integral  part  of  the  business  of  the  local 
agency.  These  intangibles  are  therefore  not  taxable. 

The  credits  in  the  "San  Francisco  Drawings  Account"  are  to  be 
distln^-aished  because  they  were  used  in  connection  with  the  maintenance 
of  the  local  agency  and  also  even   under  the  management  and  control  of 
the  local  agent  and  therefore  a  buaineas  situs  has  been  established  in 
connection  v/ith  these  credits.   They  are  therefore  taxable. 

Very  truly  yours, 

JN'O.  J.  O'TOOLE 

TO:  HARRY  D.  ROSS,  Controller  CITY  ATTORNEY 

of  the  City  and  County 
of  San  Francisco, 
City  Hall. 


OWDtDB 
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Maroh  Z5,  1948 


BUBJBCT:      CTIY  AND  COUKTY  FIMDS  IffiPOSIT  ACT;    1947  AMENDMENTS  TO,  AS 

(1)   RHiOVTNG  REtiiUIREMENT   OF   CONSiiNT   OP  BQARX)  OP  SUPERVISORS 
TO  TIME  DEPOSIT,    ETC.,    OF  TREASURER  AND    (2)  AFFECT INQ  A 
CIiAWQB  IN  APPROVAL  REQUIREMENTS  BY  CIlY  ATTORNEY  TO  AUTH- 
ORITY OP  TREASlIRtiR, 

D«ar  Sir: 

This  offioe  l8  in  receipt  of  your  request  for  an  opinion  as 
followat 

"At  the  last  session  of  the  Legislature  Assenibly  Bill  No* 
1116  was  passed  amending  sections  of  the  County,  City  and 
County,  M\aiioipal  Corporation  and  other  Subdivisions  Deposit 
Aot, 

"Under  this  Aot  as  amended,  I  wish  to  be  advised  if  it 
is  necessary  to  secure  the  appi-^val  of  the  City  Attorney  on 
documents  that  have  to  do  with  the  deposit  of  public  funds, 

"Also,  in  reference  to  time  deposits,  is  it  necessary  to 
have  the  approval  of  the  President  of  the  Board  of  Supervisors." 

OPINION 

Approval  of  the  Board  of  Supervisors  re  Time  Deposit. 

The  Oovmty,  City  and  County,  etc..  Funds  Deposit  Law,  Statutes 
of  1933,  page  642,  Deerings  General  Laws,  Act  2834A,  was  amended  in 
the  1947  legislative  session  by  Statutes  of  1947,  Chapter  975.  As 
amended  in  1947,  Sections  I,  III,  IIIA  of  the  Aot  read  in  part  as 
follows : 

"Section  I.   •  •  •  •  provided  further,  that  the 
Treasurer  may  deposit  any  part  of  such  monies  for  a 
definite  term  .  .  •  .  " 

"Section  III,   •  •  •  •  the  Treasurer  shall  deter- 
mine what  amount  of  money  shall  be  deposited  as  inactive 
deposits  and  shall  detormin©  what  amount  of  money  shall 
be  deposited  as  active  deposits  •  •  .  •  " 

"Section  IIIA.  •  .  •  •  such  Treasurer  may,  during 
•xistence  of  such  conflicting  provisions  /ab  to  payment 
of  interest||y  be  tween  such  federal  law  and  regulations 
and  provisions  of  this  Aot,  determine  what  amount  of 


money  shall  be  deposited  as  aotlve  deposits^  and 
ehall  enter  Into  such  contract  or  contracts  with 
such  depositary  or  depositaries  as  In  his  Judgment 
will  be  to  the  public  advantage  to  do  so  •  •  .  •  ** 

Prior  to  the  1947  amendment,  the  "consent  of  the  governing  body 
of  the  city  and  oovmty"  was  required  for  the  exercise  of  each  of  the 
foregoing  powers  contained  In  Sections  I,  III  and  IIIA  by  the  Trea- 
surer.  Since  the  1947  amendment  to  the  Act  has  removed  the  require- 
ment of  consent  of  the  board  of  supervisors,  such  consent  is  no  longer 
required  by  the  Act  In  the  exercise  by  the  Treasurer  of  the  authority 
hereinabove  set  out* 

Approval  of  the  Olty  Attorney  re  Documents  Concerning  Public  Ptuids^ 

As  amended  in  1947,  Section  V  of  the  Act  omits  the  requirement  of 
a  written  consent  by  the  Olty  Attorney  for  withdrawal  or  ]?e lease  of 
security  as  provided  in  said  Section*  Section  IV  of  the  Act  requiring 
approval  by  the  Olty  Attorney  "as  to  eligibility'*  of  securities  foP 
the  secvtPity  of  aotlve  and  inactive  deposits  has  not  been  changed  oP 
amended.  Section  VII  reqi  Iring  approval  by  the  City  Attorney  of  an 
indemnity  bond  from  a  bank  of  deposit  has  not  been  changed  or  amended* 

It  is  my  opinion  therefore  that  under  the  Olty  and  County  Funds 
Deposit  Act,  as  amended  in  1947: 

(1)  The  consent  of  the  board  of  supervisors  is  not  required  for 
the  performance  of  the  acta  by  the  Treasurer  under  Sections  I,  III 
and  IIIA  of  the  Act  as  hereinabove  set  forth* 

(2)  The  approval  of  the  Olty  Attorney  is  not  required  in  the 
performance  by  the  Treasurer  authorized  under  Section  V  of  the  Act 
hereinabove  set  forth;  that  the  approval  of  the  City  Attorney  is  re- 
quired for  the  acts  authorized  in  Sections  IV  and  VII  of  the  Act  as 
hereinabove  set  forth* 

Respectfully  submitted, 
CITY  ATTORNEy. 


To:  Treasurer 
TMO»0 
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March  25,  1948* 


SUBJECT:  Authority  of  Park  Commissioners  to  Grant 
Pennlsslon  to  the  California  Centennial* 
Commission  to  Erect  Building*  on  Portsmouth 
Square 

Gentlemen: 

This  office  is  In  receipt  of  your  request  for  an  opinion, 
as  follows: 

REQUEST 

"The  Commission  has  received  an  application  from 
the  California  Centennials  Commission  for  permission  to 
construct  a  building  on  Portsmouth  Square,  located  be- 
tween Kearny  and  Washington  Streets,  to  be  used  during 
the  years  1948-1949,  and  1950,  as  an  office  for  the 
California  Centennials  Commission  and  an  information 
center*   In  addition  thereto  it  is  proposed  to  con- 
struct a  school  house  with  an  adjoining  auditorium  and 
a  museum  for  exhibits* 

"In  view  of  Section  41,  does  the  Conimisslon 
have  a  legal  right  to  allow  the  construction  of  build- 
ings and  the  use  of  Portsmouth  Squaire  for  the  herein- 
above stated  purposes?" 

':      OPINION 

The  pertinent  portion  of  Section  41  of  the  Charter  of  the 
City  and  County  of  San  Francisco,  dealing  with  the  authority  of  the 
Park  Commission  reads  as  follows: 

"The  ooimnlssloners  shall  have  the  complete  and 
exclusive  control,  management,  and  direction  of  the 
parks,  squeires,  avenues,  groxinds  and  recreation  centers, 
now  or  hereafter  placed  under  charge  of  the  commission, 
including  exclusive  right  to  erect  and  to  superintend 
the  erection  of  buildings  and  structures  thereon,  ex- 
cept as  In  this  charter  otherwise  provided* 

"The  commissioners  shall  not  lease  any  part  of 
the  lands  vmder  its  control  nor  permit  the  building  or 
maintenance  or  use  of  any  structure  on  any  park,  square, 
avinu*  or  ground,  except  for  recreation  purposes,  ■»  **" 
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It  will  be  noted  that  by  virtue  of  the  provisions  of  Section 
41  of  the  Charter,  the  Park  Comraisaion  may  not  permit  the  building, 
maintenance  or  use  of  any  structure  in  any  park,  except  for  recreation 
purpose  s • 

It  is  apparent  that  recreation  is  the  real  reason  for  the 
existence  of  public  parks.   The  question  before  us,  therefore,  is 
whether  the  structure  proposed  to  be  erected  is  for  recreational  pur- 
poses* 

In  CITY  OF  PORT  WORTH  v.  BURNETT,  115  S.  W.  (2d)  436,  the 
court  held  that  land  conveyed  to  the  city  "for  the  purpose  of  creating 
a  park  and  place  of  recreation"  forbade  the  erection  by  the  city  of  a 
public  library. 

In  53  C.  J.  659,  recreation  gix>unds  are  defined  as  grants  of 
land  near  populous  places  for  use  for  the  recreation  of  adults,  and 
as  playgrounds  for  children* 

i 

Our  courts  have  defined  the  word  "park"  as  "a  piece  of  gro\md 
set  apart  and  maintained  for  public  use  auid  laid  out  in  such  a  way  as 
to  afford  pleasure  to  the  eye,  as  well  as  opportunity  for  open  air 
recreation."   (COUNTy  OF  LOS  ANGELES  v,  DODGE,  51  C.  A.  492.) 

In  FUNK  &  WAGNALL»S  NEW  STANDARD  DICTIONARY  OP  THE  ENGLISH 
LANGUAGE  the  word  "recitation"  is  defined  as:   "The  act  of  recreating, 
or  the  state  of  being  z^createdj  refreshment  of  body  or  mind  after 
toil;  diversion;  amusement*  Any  diverting  or  pleasxirable  exercise 
or  employment*  Refreshment*" 

It  is  apparent  from  the  foregoing  that  the  word  "recreation"* 
implies  that  the  stinicture  must  tend  toward  the  enjoyment  by  the  citi- 
zens of  the  particular  park*  The  erection  of  an  office  for  the 
California  Centennials  Commission  does  not  come  within  this  designation* 
This  conclusion  must  also  be  reached  with  respect  to  the  school  house* 
It  is  possible,  however,  that  the  muse\an  for  exhibits  might  well  come 
within  the  term  "recreation"  should  the  Park  Commission  find  that  the 
exhibits  would  be  of  a  diverting  or  j)leasurable  nature.  We  haVe  our 
deYoiAng  Lluseum  in  Golden  Gate  Park  and  it  is  quite  likely  that  the 
museum  proposed  by  the  California  Centennials  Commission  would  be 
proper  for  a  public  pairk* 

You  aj?e  therefore  advised  that,  with  the  possible  exception 
of  the  museum  for  exhibits,  the  Park  Commission  would  have  no  authority, 
by  virtue  of  Section  41  of  the  Charter,  to  grant  the  request  of  the 
California  Centennials  Commission* 

Respectfully  submitted. 

Board  of  Park  Commissioners  CITY  ATTORNEY 

RJB 
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March  25,    1948. 

SUBJECT:      AUTOMOBILE  WAiiHINC-    IS   PERMITTED    IN  A   BUILDING    IN  A 
COMIffiRCIAL  DISTRICT, 

Gentlemen: 

This  will  acknowledge  receipt   of  your  recent   request  for  an  opinion 
as  follows: 

"The  City   Planning  Department   respectfully  requests    that  you 
t;iv6  us   your   opinion  as   to  whetiier  the   use  described  below   is 
permissible  under   the  Zoning   Ordinance   of   the   City  and  Covinty 
in  a  Commercial  District: 

'••Car  washing,  within  a  building,  accomplished  by  means 
of  rotary  brushes,  water,  and  air  ducts  for  drying,  the 
process  requiring  no  use   of  combustibles   or   inflammables.'" 

"Your  cooperation  in  this  ?/ill  be  very  much  appreciated," 

OPINION 

Part  II,  Chapter  II,  Article  I,  section  5  of  the  San  Francisco 
Municipal  Code  provides  in  part  as  follows: 

"Sec,  5,  Commercial  District,   In  a  commercial  district  no 
building  or  premises  shall  te  \ised  and  no  building  shall  be 
constructed  or  altered  which  is  arranged,  intended  or  do- 
signed  to  be  used  for  any  of  the  following  specified  trades, 
industries  and  uses: 

"(a)  Automobile  repair  shop,  unless  conducted  in  connec- 
tion with  a  public  garage  and  as  a  part  thereof; 


'  ( j )  Laundry 


Of  all  the  excluded  uses  enumerated  in  Sec.  5  (supra),  the  above 
two  loses  are  the  only  ones  that,  even  remotely,  could  be  considered  as 
applicable  here, 

Actxially,  I  do  not  believe  that  an  "automobile  washing  establish- 
ment", as  outlined  in  your  request,  comes  within  either  of  the  above 
uses  excluded  in  a  Commercial  District. 

It  is  clearly  not  an  "automobile  repair  shop."  Nor  can  it  be 
properly  considered  a  "laundry"  under  the  common  acceptation  of  that 
term  (See  my  opinion  to  you  dated  August  30,  1946,  for  a  definition  of 
a  laundry  such  as  is  contemplated  by  this  provision  of  the  Zoning  Law), 

You  are  therefore  advised  that  a  car  washing  establishment,  within 
a  building,  and  as  outlined  in  your  request,  is  permissible  In  a 
Commercial  District, 

Respectfully  submitted. 

To:  City  Planning  Commission       CITY  ATTORNEY 


^ofd 


March  25,    1948 


SUBJECT*      INDIVIDUAL  ABSENT   IN  MILITARY  SERVICE  A1»1D  CONTRIBUTING  TO 
THE   RETIREi-IENT  SYSTEM.   UNDER  CHARTER  SEC.    161,    CAN  BE 
CONSIDERED  AS    rIAVING   "   i/'ONTIILY  COMPENSATION  EARNED"   FOR   THE 
PERIOD   OP  ABSENCE,   UNDER  CHARTER  SEC.    165.2(a);    ALSO,    TERM 
"MONTIiLY  COMPENSATION  EARNED"    INCLUDES  COMPENSATION  THAT 
WOULD  HAVE  BEEN  EARIiED  HAD  HE   NOT   BEEN  ABSENT. 

Gentlemen: 

This  will  acknowledge  receipt  of  yoxir  recent  request  for  an  opinion 
as  follows: 

"A  question  tias  arisen  in  the  calculation  of  "average  final 
compensation"  under  Charter  Section  165.2(a),  as  to  what 
constitutes  "compensation  earned"  with  respect  to  individuals 
who  were  absent  in  military  service. 

"1  -  Section  165.2(B)  says,  in  part,  that  a  member 
retired  vinder  its  provisions  'shall  receive  a  service 
retirement  allowance  at  the  rate  of  1-2/3^  of  said 
average  final  compensation  for  each  year  of  service.' 

"2  -  'Average  final  compensation'  is  defined  in  section 
165.2(A)  as  meaning  'the  average  monthly  compensation 
earned  by  a  member  during  any  five  consecutive  years  of 
his  credited  service  in  the  Retirement  System  in  which 
his  average  final  compensation  is  the  highest,... • 


"6  -  The  case  In  which  the  question  now  submitted  to 
you,  was  raised,  contributed  ttirough  the  absence  as 
perraited  by  section  161,  on  the  basis  of  tlie  compensa- 
tion being  earned  by  him  at  the  date  his  absence  began, 


"please  give  yo\ir  opinion  as  to  whether  an  individual  absent 
In  military  service  and  contributing  to  the  Retirement  System, 
or  having  his  contributions  made  for  him,  as  permitted  in  Sec- 
tion 161  of  the  Charter,  can  be  considered  as  having  'monthly 
compensation  earned'  for  the  period  of  absence,  within  the 
meaning  of  timt  term  as  used  in  the  definition  of  'average 
final  compensation'  quoted  in  part,  in  item  (2)  preceding. 

"If  your  answer  is  in  the  affirmative,  please  give  your  opinion 
also  as  to  whether  the  compensation  earned  should  be  taken  at 
the  rate  upon  which  the  member  contributed  during  the  absence, 
namely,  'the  compensation  being  earned  by  him  immediately  prior 
to  the  beginning  of  said  absence',  or  whether  it  should  be  taken 
as  the  compensation  which  would  have  been  earned  by  him,  had  he 
not  been  absent,  including  compensation  increases  granted  dxir- 
ing  the  absence,  and  assuming  that  he  would  Ijave  put  in  the 

normal  time  without  liiteirtiptlon,  in  the  position  he  occupied 

prior  to  the  beginning  of  the  absence." 
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OPINION 


Section  165,2   (D)    of   the   Charter  provides.    In  part,    that  a  member 
retired  under   Its   provisions 

"...shall  receive  a  service  retirement  allowance  at  the  rat« 
of  1-2/3  per  cent   of  said  average   final  compensation  for   each 
year  of  service." 

Section  165.2(A)    of  the   Charter  defines    "average  final  compensation" 
as  meaning 

"...the  average  monthly  compensation  earned  by  a  member  during 
any  five  consecutive  years  of  credit  service  in  the  retirement 
system  In  which  his   average   final   componsatlon  Is   the   highest 

ft 
.  • .  • 

Section  161  of  the  Charter  provides.  In  part,  that  a  member  absent 
In  military  service  may  elect  to  contribute  to  the  retirement  system, 
at  times  and  In  a  manner  to  be  fixed  by  the  retirement  board, 

"...  amounts  equal  to  the  contributions  which  he  would  have 
made  from  tlie  beginnln^j  of  said  absence,  or  from  the  date  of 
said  election,  had  he  remained  on  duty  In  the  position  he 
occupied  and  at  the  compensation  being  earned  by  hira  immedi- 
ately prior  to  the  beginnln,';  of  said  absence 

"It  is  the  pvirpose  of  the  paragraph  next  preceding,  to  place 
a  member  who  is  absent  from  the  service  of  the  city  and  county 
by  reason  of  service  as  set  fortii  in  paragraph  next  preceding, 
and  who  contributes  or  for  or  on  account  of  whom  contributions 
are  made  as  herein  provided,  in  the  same  status  vmder  the 
retirement  system,  as  that  which  he  would  l^iave  occupied  had 
he  remained  on  duty  in  the  position  he  occupied  immediately 
prior  to  the  beginning  of  said  absence  and  charter  and  ordin- 
ance provisions  t'overning  t^  e  retirement  system,  shall  apply 
to  said  member  with  like  effect  as  if  he  were  not  absent." 

You  ask  whether  an  individual  absent  in  military  service  and  con- 
tributing to  the  Retirement  System  under  the  provisions  of  section  161 
of  the  Charter  can  be  considered  as  having  "monthly  compensation  earned" 
for  the  period  of  his  absence,  within  the  meaning  of  that  torm  a  s  used 
In  the  definition  for  "average  final  compensation"  in  section  165,2  (A) 
of  the  Cliarter. 

Section  161  of  the  Cnarter  expressly  gives  members  absent  in  mili- 
tary service  the  right  to  contribute  to  the  Retirement  System  during 
such  absence^  The  purpose  of  this  privilege  is  expressly  stated  in t he 
Charter  to  be  so  as  to  place  such  person  who  contributes 

",...  in  the  same  status  under  the  retirement  system,  as  tt^at 
which  he  would  lia've'  occupied  had  he  remained  on  duty  in  the 
position  he  occupied  iinmedla'tel'y  prior  to  the  beginning  of 
said  absence  and  charter  and  ordinance  provisions  [toverning 
the  retirement  system,  stiall  apply  to  said  member  with  like 
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with  like  elToct  as  if  he  were  not  absent," 


If  such  absent  contributing  member  is  to  be  considered  In  the 
same  li^ht  and  status  as  the  he  remained  on  duty  in  the  position  he 
occupied,  as  provided  for  by  the  oiiai^tor,  then  he  must  be  considered 
as  having  "monthly  compensation  earned"  for  the  period  of  his  absence, 
within  the  meaning  of  that  term  as  used  In  the  definition  for  "average 
final  compensation"  in  section  166,2(A)  of  the  Charter. 

you  next  ask  whether,  in  such  case,  the  "monthly  compensation 
earned"  should  be  taken  at  (1)  the  rate  upon  which  the  member  contri- 
buted daring  his  absence  or  (2)  at  the  compensation  which  would  hiave 
been  earned  by  him,  liad  ho  not  been  absent,  including  compensation 
increases  granted  during  the  absence,  and  assuming  that  he  would  have 
put  in  the  normal  time  without  interruption,  in  the  position  he 
occupied  inunediately  prior  to  the  beginning;  of  the  absence. 

It  will  be  noted  that  the  rate  a  member  contributed  during  his 
absence  was  based  on  the  compensation  being  earned  by  him  immediately 
prior  to  the  beginning  of  his  absence.   This  would  seem  to  be  nothing 
more  than  a  convenient  method  of  setting  a  fixed  sum  for  the  member 
to  contribute  during  his  absence;  it  thereby  eliminated  the  necessity 
of  the  Retirement  System  trying  to  contact  him  at  some  far  corner  of 
the  world  to  advise  him  of  a  change  of  rate  of  contribution,  as  well 
as  eliminated  the  uncertainty  from  the  member's  mind  over  possible 
changing;  rates  of  contributions  at  a  time  when  he  had  a  most  vital 
task  to  perform  for  his  country, 

I  am  therefore  of  the  opinion  that  in  view  of  the  express  language 
in  section  161  of  the  Charter  calling  for  the  consideration  of  an 
absent  contributing  member  in  the  same  light  and  status  as  tho  he  had 
remained  on  duty,  that  his  "monthly  compensation  earned"should  be  taken 
at  the  compensa-blon  which  would  have  been  earned  by  him,  iiad  ho  not 
been  absent.  Including  compensation  increases  granted  during  the  absence, 
and  assuming  that  he  would  have  put  in  the  normal  time  without  interrup- 
tion, in  the  position  he  occupied  Immediately  prior  to  the  beginning 
of  the  absence. 

You  ere  thus  advised  in  connection  with  your  inquiries. 

Respectfully  submitted. 


CITY  ATTORNEY 


To:      Retirement   Board 

NSW 
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March  25,    1948 


SUBJECT  I      RIGHT   OP  PUBLIC   HEALTH  DEPARTIffiNT  TO 
PERFORM  ACPi'OPSIES    OR   NECROPSIES    ON 
Ull CLAIMED  DEAD. 


Dear  Sir: 

This   office  i3   in  receipt  of  yo\ir  request  for  an 
opinion  as   follows: 

REQUEST 

"The  institutions  of  the  Department  of  Public 
Health  form  a  real  medical  service  by  performing 
necropsies  on  persons  who  die  in  the  institutions. 
Much  of  the  information  obtained  from  necropsies 
leads  to  a  betti  r  practice  of  medicine  and  better 
understanding  of  medical  problems.  With  this  pre- 
amble, may  I  ask  advice  and  perhaps  legal  ruling  on 
this  Important  point: 

"People  of  Protestant  faith  dying,  especially 
in  the  Laguna  Honda  Home,  without  relatives  when 
necropsies  are  desired,  the  consent  for  these  necrop- 
sies is  referred  to  Dr.  Saunders,  University  of 
California  Department  of  Anatomy,  who  handles  this 
matter  as  a  State  function.   If,  however,  the  un- 
claimed bodies  are  Catholics,  it  always  has  been  an 
assvuned  policy  that  the  Priest  approve  of  the  autopsy. 
Very  recently  this  matter  was  discussed  and  the  resi- 
dent priests  feel  that  this  is  not  their  function  and 
that  it  is  illegal,  even  if  it  has  'oeen   assumed  for 
many  years.   Therefore,  in  a  deceased  without  relatives 
and  for  which  necropsy  is  desired,  who  stoall  assume 
authority  for  issuing  permit  for  these  necropsies  in 
our  institutions?   Dr.  Saunders  has  shown  a  very 
definite  reluctance  in  signing;  this  type  of  approval 
for  persons  of  Catholic  faith." 


OPINION 

In  your  request  the  term  "necropsies"  is  used,  and  an 
examination  of  the  definition  of  this  term  in  Webster's  New 
International  Dictionary  defines  this  as  a  medical  term  meaning 
a  post  mortem  examination;  an  autopsy.   Therefore,  for  the 
purposes  of  this  opinion,  autopsy  and  necropsy  will  be  used 
synonymously. 

A  checking  of  the  laws  of  the  State  of  California  in- 
dicates that  the  Health  and  Safety  Code,  Chapter  IV,  Sections 
7200  to  7208  inclusive,  contains  the  answer  to  your  request. 
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I  will  not  set  forth  the  sections  verbatim,  but  will  refer  to 
pertinent  sentences  and  suimnarize  other  portions,    (State 
department  refers  to  State  Department  of  Public  Health.) 

Section  7200  makes  it  the  duty  of  every  head  of  a 
public  institution  having  custody  or  control  of  remains  to  bo 
interred  at  public  expense,  to  use  due  diligence  to  notify 
relatives  of  the  decedents  and  provides  in  the  absence  of  any 
known  relatives  desiring  to  direct  the  disposition  of  the  re- 
mains in  a  manner  other  than  in  thiis  chapter  provided,  such 
officers  shall  notify  the  State  department  by  telegram,  collect, 
immediately  after  the  lapse  of  twenty-four  hours  after  death. 

Section  7202  provides  that  the  unclaimed  dead  retained 
by  the  State  department  for  scientific  or  educational  purposes 
shall  be  embalmed  and  disposed  of  in  accordance  with  the  in- 
structions of  the  State  department  and  further  provides  tiiat  the 
unclaimed  dead  shall  be  held  for  a  period  of  30  days  by  those  to 
whom  they  have  been  assigned  for  scientific  or  educational  pur- 
poses, subject  to  claim  and  identification  by  an  authenticated 
relative  of  the  decedent  for  purposes  of  Interment  or  other  dis- 
position in  accordance  with  the  direction  of  such  relative. 

Section  7205  states  that  the  sole  purpose  for  which 
unclaimed  dead  retained  by  the  State  Department  shall  be  used 
is  that  of  instruction  and  study  in  the  promotion  of  medical, 
chiropractic  and  embalming  education  and  science  within  the 
state. 

Section  7204  recognizes  that  all  persons  receiving 
unclaimed  dead  for  educational  purposes  shall  keep  certain 
records. 

Section  7205  states  that  it  is  unlawful  for  any  person 
unless  specially  authorized  by  law,  to  hold  a  post  mortem  examina- 
tion of  any  unclaimed  dead  without  the  express  permission  of  the 
State  department. 

Section  7206  perrfllts  any  person  authorized  by  law  to 
perform  post  mortem  examinations  with  the  consent  of  the  State 
department,  to  grant  any  representative  of  an  anatomical  or 
pathological  department  of  Incorporated  medical,  chiropractic 
or  osteopathic  school  or  college  to  obtain  at  the  time  of  the 
necropsy  such  material  in  a  recent  state  as  may  be  needed  for 
soientific  purposes,  if  the  material  is  not  required  for  the 
legal  purposes  of  the  state. 

Sectiona  7207  and  7208  deal  with  matters  which  are  not 
pertinent  here. 
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It  is  olDvious  from  a  study  of  these  aectlons  that  the 
institutions  maintained  by  the  Depai^traent  of  Public  Health  must 
notify  the  State  department  ooncernint;  any  unclaimed  dead  in 
their  possession  within  the  twenty-four  hours  required  under 
the  statute,  and  before  any  necropsy  or  autopsy  can  be  performed 
the  i^ermiasion  of  the  State  departn-^ent  must  be  secured,  and  after 
such  perruisslon  has  been  secured,  the  conditions  as  to  length  of 
time  of  keeping  the  body,  to^jether  with  the  necessary  Information 
and  records  of  the  body  must  be  fully  complied  with. 

I  therefore  advise  you  that  the  bodies  of  the  dead,  who 
die  in  the  institutions  of  the  City  and  County  of  San  Francisco 
without  relatives,  can  only  be  handled  pursuant  to  the  provisions 
referred  to  in  this  opinion. 


Very  truly  yours, 

JNO.  J,  0» TOOLE 
CITY  ATTORNEY 


TO:  DR.  J.  C.  GEIGER,  M.D.,  Director 
of  Public  Health 
101  Grove  Street 
San  Francisco  2 

VIA:  CHISP  ADMINISl'RATIVE  OFFICER  T.  A.  BROOKS 
City  Hall,  San  Francisco  2 


BJWJr.iDB 
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March  2b,   1948 


SUBJECT:   OFFICIAL  REPORTERS  OF  MUNICIPAL  COURT  ARE  NOT  ENTITLED  TO 
MEMBERSHIP  IN  THE  SAN  FRANCISCO  CH'Y  AND  COUNTY  EMPLOYEES* 
RETIREMENT  SYSTE&I. 

Gentlemen:  :' 

This  will  acknowledge  receipt  of  your  request  for  an  opinion 
as  follows: 

"Up  to  now,  official  reporters  of  the  Municipal  Courts 
have  not  been  considered  as  raembers  of  the  San  Francisco 
City  smd  County  Employees*  Retirement  System. 

"It  is  now  urged  that  these  reporters  are  entitled  to 
membership  under  Chapter  616  of  the  1947  Statutes  of  the 
State  of  California,  Will  you  be  kind  enough  to  advise  the 
Retirement  Board  as  to  whether  or  not  the  official  reportera 
are  entitled  to  membership  in  the  San  Francisco  City  and 
County  iiaployees»  Retirement  System? 

"if  you  should  conclude  that  these  official  reporters 
are  entitled  to  membership  in  the  San  Francisco  Oity  and 
County  Employees*  Retirement  System,  will  you  please  advise 
the  RetireLient  Board  when  they  first  became  entitled  to 
member ship »• 

OPINION 

Chapter  616  of  the  1947  Statutes  is  an  Act  to  add  Section  6  b 
to  the  "Municipal  Court  Act",  as  approved  May  23,  1925,  and  in  part 
provides  as  follows: 

"official  reporters  of  such  court  (Mxmlcipal)  shall 
,be  members  of  any  retirement  system  maintained  by 
any  city  or  city  and  county  of  the  first  class  in 
which  they  are  employed.  For  the  purpose  of  such 
retirement  system  the  salary  herein  provided  for 
Buoh  reporters  shall  be  deemed  their  entire  com- 
pensation." 

Reporters  Iriave  long  been  considered  as  official  adjuncts  of 
Courts  of  Justice  or  as  ministerial  officers  of  courts. 

Stevens  v.  Txruman.  127  Cal.  155,  161; 

Gue  Y.  Superior  Court.  1  C.A.  (2)  91,  98. 
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In  my  opinion  to  the  Civil  Sorvloe  Commission  dated  May  6, 
1940,  I  had  oocaslon  to  advlae  the  Civil  Service  Commission  that 
the  position  of  phonographic  reporter  in  the  Municipal  Court  was 
not  subject  to  civil  service;  tliat  the  provisions  of  Section  274  o  of 
the  Code  of  Civil  Procedure  controlled  Ydth  regard  to  the  non-civil 
service  status  of  reporters  for  the  Municipal  Court. 

In  my  opinion  to  the  Controller  dated  June  15,  1945,  I  had  oc- 
casion to  advise  the  Controller  that  the  compensation  of  the  report- 
ers of  the  Municipal  Court  (as  well  as  Superior  Court)  was  governed 
by  the  provisions  of  the  State  law;  i«e«.  Section  274,  C«C«P,  —  and 
not  the  Charter  of  tlie  City  and  Ooiaaty  of  San  Francisco,  or  the  muni- 
cipal ordinances  adopted  pursuant  thereto* 

In  your  immediate  request  you  have  indicated  that  the  official 
reporters  up  to  now  have  not  been  considered  as  members  of  the  San 
Fraa Cisco  City  and  Covuity  Employees'  Retireiuont  System* 

Up  to  now,  then,  it  is  clear  that  these  official  reporters  of 
the  Municipal  Court  have  never  been  considered  as  officers  or  em- 
ployees of  the  City  and  County  of  Siutl  Francisco*  This  explains  why 
they  have  never  been  considered  as  members  of  the  Retirement  System, 
as  the  Charter  (in  Section  IGO)  restricts  the  operation  of  such  system 
to  officers  and  employees  of  the  City  and  County  of  San  Francisco  and 
teachers  in  the  School  Department* 

The  question  thus  presented  is,  can  the  state  legislature  by 
its  own  enactment  confer  the  benefits  of  a  municipal  Retirement 
System  on  persona  otherwise  not  eligible  to  membership  in  the 
System?  Obviously  not. 

Municipal  retirement  benefits  can  only  be  granted  ;mder  the  ex- 
press terms,  conditions  and  provisions  made  therefor  in  our  Charter, 
and  without  any  enlargement  or  blanketing  In  enactment  by  any  State 
statute*  This  follows  becaiise  the  operation  of  our  Retirement  System, 
under  our  Charter,  is  strictlv  a  "municipal  affair",  and  hence  one 
over  which  tlae  City  has  full  "plenary"  authority* 

Article  XI,  Section  8,  of  the  Constitution  of  California; 

West  Coast  Advertising  Co*  v*  San  Francisco  (1939) 
14  cal,  (2)  516,  521; 

Butterworth  v.  Boyd  (1938),  12  Cal*  (2)  140,  146* 

You  are  therefore  advised  that  that  portion  of  the  above  State 
enactment  attempting  to  confer  M\micipal  Retirement  benefits  on  re- 
porters of  the  Mtinlcipal  Court  is  void,  in  that  it  is  an  attempt  by 
the  State  Legislature,  by  its  own  enactment,  to  designate  who  shall 
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reoelve  the  benefits  of  the  provisions  of  a  Freeholders  Charter  In 
"munlolpal"  retirement  matters* 


Respectfully  submitted. 


CITY  ATTORMEY. 


To:  Retirement  Board 


^9 


V 


Maroh  29»  1948 

SUBJECT  J   RESOLUTIONS,  ADOPTION  ON  DA.TE  OF  INTRODUCTION,  CHARTER 
SECTION  13,  CONSTRUCT lUN  IN  SKELLY  ESTATE  CO.  v.  SAN 
FRANCISCO,  9  CAL.  2d«  28. 

Dear  Sir: 

You  have  requested,  on  behalf  of  Supervisor  Christopher,  an 
opinion  In  relation  to  the  matters  hereinafter  envonerated.  You  re- 
quest a  detailed  discussion  of  the  subject a  of  your  Inquiry* 

OPINION 

Question. 

1.  What  Is  the  construction  placed,  by  the  Supreme  Court  In  the 
ease  of  Skelly  Estate  Go,  v.  San  Francisco,  9  Cal,  (2d)  28, 
following  sentence  contained  In  Section  15  of  the  Charters 


on  the 


"No  other  resolution  shall  be  adopted  by  the  Board 
of  Supervisors  on  the  date  of  its  Introduction  and 
without  reference  to  ocnralttee,  except  by  the  un- 
animous consent  of  the  supervisors  present •** 


Answer. 


In  the  Skelly  Estate  Co*  ease,  the  contention  of  appellant  was 
that  the  subject  resolution  was  Invalid  because  adopted  on  the  date 
of  Its  Introduction  with  no  prior  reference  of  the  resolution  to, 
or  preparation  and  report  out  by,  ooranilttee  of  the  Board,  The  vote 
on  the  resolution  was  7  ayes  and  2  noes. 

The  Court  states  as  follows: 

"Appellant  argues  that  the  sentence, 
»No  other  resolution  .  .  •»  Includes  and  limits  the 
manner  In  which  the  resolution  of  the  board  of  super- 
visors, herein  complained  of,  coxold  be  passed  by  that 
body*  It  Is  respondent's  contention  that  although 
section  15  Includes  both  resolutions  and  ordinances 
In  its  title  and  provisions,  the  word  *  resolution* 
In  the  sentence  just  referred  to  was  Inadvertently 
put  In  by  the  drawers  of  the  charter  and  that  to  read 
a  meaning  Into  the  statement  the  word  should  be 
'ordinance**  Respondent's  contention  has  merit  when 
viewed  In  the  light  of  the  whole  paragraph  and  sec- 
tion* Throughout  the  entire  section  the  expression 
ordinance  or  reoolution,  or  ordinance  and  resolution, 
la  used*  The  word  » ordinance*  was  used  in  paragrajAi 
with  the  sole  exception  of  the  use  of  'resolution* 
in  the  sentence  in  question*  It  will  be  noted  that 


the  manner  or  prooedvire  for  valid  passage  of  an 
ordinance  Is  set  forth.  Including  an  emergency 
oiKilnance,  In  the  midst  of  this,  the  words, 
(No  other  resolution  shall  be  adopted  by  the 
board  of  supervisors  on  the  day  of  its  introduc- 
tion •  •  •  *  appear.  To  read  meaning  into  the 
words  as  they  stand  appears  to  be  impossible  for 
the  word  'resolution'  refers  to  nothing  and  does  • 
not  precede  any  statement  that  would  throw  light 
on  its  meaning.  However,  to  read  the  wo3?d  as 
(ordinance*  wo\ild  give  meaning  to  the  sentence 
and  full  meaning  to  the  paragraph.  In  the  early 
case  of  People  v,  Todd,  23  Cal.  181,  a  legislative 
act  legalized  assessments  for  taxes  for  the  fiscal 
year  ending  on  the  first  of  March,  The  Constitution 
provided  that  the  fiscal  year  should  oomiTienoe  on  the 
first  day  of  July,  The  court  in  order  to  give  full 
effect  to  the  act  treated  the  word  (fiscal*  as  sur- 
plusage. In  doing  so  the  court  said,  *We  would  not 
be  Justified  in  holding  this  statute  void  because  it 
uses  the  teiro  "fiscal**  in  an  Inappropriate  manner. 
On  the  contrary,  if  necessary,  it  would  be  more  ap- 
propriate to  treat  the  word  "fiscal"  as  surplusage, 
and  thus  give  the  statute  full  effect,*   In  I3hl  v, 
Badaracoo,  199  Oal,  270,  284  (248  Pac,  917),"EEi 
rule  la  laid  down  that,  *Vfliere  the  3a  nguage  of  a 
statute  is  susceptible  of  two  constructions,  one 
of  vrhioh,  in  application,  will  render  it  reasonable, 
fair  and  harmonious  vith  Its  manifest  purpose,  and 
another  which  would  be  productive  of  absurd  conse- 
quences, the  former  will  be  adopted,   (goldsmith  y. 
Board  of  Education,  66  Cal,  App,  157  (225  Pac,  783;,)* 
Substantially  the  same  riile  is  applied  in  gouKlas  v. 
Pension  Board,  76  Oal,  App.  335  (842  Pac,  756), 

Therefore,  to  apply  the  argioment  and  the  rules  of 
construction  to  the  instant  set  of  facts,  the  con- 
clusion is  necessarily  reached  that  the  procedure 
followed  by  the  board  of  supervisors  in  pasaing  the 
resolution  was  valid.  There  la  no  requirement  in 
the  charter  that  a  resolution  had  to  be  referred  io 
a  ooMnitiee  and  come  out  of  that  committee  to  the 
fe'oard  before  it  could  be  considered.  There  is  no  lan- 
guage specifying  that  a  resolution  liad  to  be^  adopted 
in  any  particular  manner  or  by  any  ^ven  nTamber  of 
votes  other  than  by  a  ma!.lbrity  vote«,     ' 

The  Court *s  construction  of  the  sentence  quoted  from  the  Charter 
is  that  the  word  "resolution"  shall  bo  read  as  "ordinance"  and  that 
the  sentence  does  not  refer  to  resolutions. 


^ue8tion» 

2*  la  one  objection  sufficient  to  preclude  adoption  of  a  pro- 
posal (proposed  resolution)  upon  the  date  of  Its  original  presenta- 
tion to  the  Board  of  Supervisors? 


You  have  already  noted  that.  In  accordance  with  the  Skelly 
Estate  case,  the  CSharter  provisions  relating  to  action  of  tke  Board 
do  not  affect  the  answer  to  this  quest lon»  It  is  a  matter  of  rule 
of  the  Board  and  ordinance. 

These  are  Rules  16  and  17  and  Section  4  of  the  Legislative  Pro- 
cedure Ordinance* 

Rule  16  is  as  follows: 

•No  proposal  sliall  be  considered  or  adopted  by  the 
-.Board  on  the  day  of  its  introduction  or  presenta- 
tion, and  without  reference  to  oomniittee,  except 
by  unanimous  consent  of  the  Supervisors  present*" 

Rule  17  is  as  follows: 

"Except  bills  containing  emergency  measures,  pro- 
^posals  introduced  or  presented  for  iiranediate  con- 
sideration and  adoption  by  vinanimoua  consent  of 
the  mambers  present,  and  bills  or  proposals  pre- 
I)ared  and  reported  out  by  oormnittee,  all  bills, 
proposals,  coBmvffiications  and  other  matters  inten- 
ded for  or  requiring  consideration  or  action  by  the 
Board  shall,  before  consideration  thereof  or  action 
by  the  Board  thereon,  be  filed  with  the  Olerk,  viiere- 
upon  the  Clerk  shall  immediately  communicate  with 
the  P3?esident  of  the  Board  and  ascertain  the  com- 
mittee to  which  the  President  shall  direct  that  each 
such  bill,  proposal,  oommunicatlon  or  other  matter 
be  referred* 

"In  the  absence  of  the  President  of  the  Board,  the 
Glerk  shall  refer  bills,  proposals,  communications 
and  other  matters  to  the  committee  which  has  Juris- 
diction thereover  as  provided  in  the  Rules  of  Order 
of  the  Board  of  Supervisors,  or  in  the  case  of 
urgency  or  doubt,  to  the  Board*" 

Section  4  of  the  Legislative  Procedure  Ordinance  is  identical 
with  Rule  17,  as  above  quoted. 

(a)  Your  question  refers  to  action  on  a  proposal,  over  one  ob- 
jection, on  the  date  of  introduction.  Rule  16  is  the  only  one  of  the 
above  which  refers  to  the  day  or  date  of  introduction,  RvUe   17  and 
Section  4  do  not  mention  the  date  of  introduction,  but  require  reference 
to  camaittee,  unless  the  proposal  was  prepared  and  reported  to  the  Board 
by  a  committee* 


By  suspension  of  Rule  16  for  the  purpose,  a  proposal  may  be 
adopted  on  the  date  o£   Its  introduotlon,  if  aoc(^panled  by  the  re- 
port of  a  oojomlttee*  Such  suspension  would  require  8  votes,  unless 
only  6  or  7  members  were  present.  In  which  case  6  or  7  votes  res- 
pectively would  be  sufficient,  as  provided  in  Rule  47. 

Rule  16  uses  only  the  expression  "without  reference  to  oomnlttee", 

but  proposals  prepared  and  reported  by  ot»mnittee  are  not  affected  by 

this,  since  neither  charter,  ordinance  nor  rule  requires  such  pro- 
posals to  be  referred  to  oonimittee* 

A  proposal  with  a  committee  report  may  therefore  be  adopted  on 
the  date  of  its  introduction  by  suspension  of  Rule  16« 

(b)  May  the  Board  act,  over  objection,  on  a  proposal  not  pre- 
pared and  reported  by  conmittee,  on  the  date  of  introduction  of  the 
proposal  and  without  reference  to  committee? 

The  phase  of  this  question  x'emaining  to  be  answered  is  the 
matter  of  reference  to  oonfioittee* 

Such  reference  is  recpired  by  Rule  16*  Rule  16  is  not  contained, 
in  the  same  form  or  in  substance,  either  in  the  Char-ter,  the  Legisla- 
tive Procedvire  Ordinance  or  elsewhere.  It  can  therefore  be  suspended 
under  Rule  47* 

Rule  17  is  also  Sectl  on  4  of  the  Legislative  Procedure  Ordinance 
and  the  latter,  being  an  ordinance,  cannot  be  suspended. 

kn  examination  of  Rule  17  shows,  however,  that  it  relates  to 
matters  occurring  outside  the  meeting  of  the  Board  and  not  to  the 
Introduction  of  a  proposal  on  the  floor  of  the  Board, 

Its  position  in  the  xniles  is  informative  in  this  regard.  First 
in  the  rules  relating  to  legislative  procedui'e  are  the  sentences  of 
Section  13  of  the  Oiiarter  in  substantially  the  same  order  and  wording. 
These  are  Rules  11  to  16,  all  of  which  relate  to  action  by  the  Board 
in  the  Board  meeting.  Then  comes  Rule  17,  all  of  which  relates  to 
the  Olerk. 

Rule  17  provides  as  follow tt 

(1)  All  except  certain  matters  intended  for  Board  consideration 
shall  first  be  filed  with  the  Olerk. 

(2)  The  Clerk  shall  communicate  with  the  President  of  the  Board 
and  ascertain  to  which  coraiiitteQS  such  matters  are  to  be  referred, 

(3)  In  the  absence  of  the  President,  the  Clerk  shall  make  the 
distributions  to  coniiiittees,  referring  any  matter  to  the  Board  in  case 
of  doiabt  or  virgency. 

The  reference  to  the  01erk»8  conmunicating  with  the  President  on 
receipt  of  matters  for  the  Board  and  to  the  Clerk's  placing  matters 
in  committee  himself  in  the  President's  absence,  does  not  refer  to 
the  Board  meeting,  because  in  the  absence  of  the  President  from  the 


Board  moating  the  Olerk  performs  no  such  duties  there.  On  the  con- 
trary, the  Board  selects  a  President  pro  tempore,  who  acts  as  Presi- 
dent* He  then  makes  the  distributions,  not  the  Olerk.   (See  Rule  9* ) 
Rule  17  refers  to  references  made  when  the  Board  is  not  In  session. 

Further,  If  the  oommunl cation  of  the  Olerk  with  the  President 
was  Intended  to  he   In  the  meeting,  the  statement  would  not  be  made 
that  the  Olerk  would  ascertain  the  committee  to  which  the  President 
shall  direct  that  the  matter  be  referred.  In  the  meeting,  the  Presi- 
dent does  not  direct  that  the  Olerk  refer  a  matter  to  committee* 
The  President  refers  It.  He  commtttxicates  the  order  of  reference  to 
the  entire  body,  the  Olerk  included*  If  any  Supervisor  regards  th« 
reference  as  wrong,  he  may  appeal  to  the  Board  on  the  question  as 
to  which  conanittee  has  jurisdiction  of  the  subject  matter.   (See 
Role  54). 

The  President  does  not  conxnunloate  a  direction  to  refer  to  the 
Clerk  In  a  Board  meeting.  He  does  tliat  when  the  Board  is  not  In 
session. 

Rule  17  and  Section  4  of  the  Legislative  Procedure  Ordinance 
refer  to  the  Clerk's  duties  when  the  Board  is  not  in  session.  Hence, 
the  question  of  suspension  of  rules  contained  in  ail  ordinance  is  not 
Involved  here. 

In  answer  to  your  question,  my  conclusion  is  therefoi-e  that. 
If  Rule  16  is  suspended  under  Rtile  47,  a  proposal  may  be  considered 
or  adopted  by  the  Board  on  the  date  of  its  introduction,  without 
reference  to  oommlttee  and  without  unanimous  consent,  since  once  the 
rule  is  suspended,  a  vote  of  6  ayes  would  be  sufficient  for  adoption 
of  any  resolution  not  requiring  a  different  vote. 

A  proposal  may  also  be  heaa?d,  on  the  date  of  its  introduction, 
in  conalttee  of  the  whole  on  6  votea  therefor*  It  may  likewise  then 
be  adopted  by  the  Board  on  6  aye  votes  on  the  same  date  after  sus- 
pension of  Rule  16,  on  aocoiuit  of  action  on  date  of  introduction^ 
the  vote  for  suspension  being  governed  of  coiirse  by  Rule  47. 

In  concluding,  I  would  like  to  oomment  on  the  practice  of 
enacting  rules  of  the  Board  as  ordinances* 

By  section  18  of  the  Charter,  the  Board  of  Supervisors  and  other 
boards  and  oonmisslona  are  given  powers  and  duties,  among  others^ 
to  prescribe  reasonable  rules  and  regulations  not  inconsistent  with 
the  Charter  for  the  conduct  of  tholr  affairs  and  the  distribution 
and  performance  of  thoir  business* 

This  may  be  done  by  the  Board  itself  by  rule*  It  is  a  Charter 
power,  and  probably  also  an  Inherent  power,  in  the  absence  of  a 
Charter  provision  to  the  contrary  —  a  power  that  Is  necessary  to 
the  legislative  body  so  that  it  may  exercise  the  powers  and  duties 
imposed  in  it.  See  Ex  parte  McCarthy <  29  Oal.  395,  403* 

If  the  Supervisors  enact  their  procedural  rules  by  ordinance, 
the  ordinance  is  subtaitted  bo  the  Mayor  for  approval  and  thus  an 


official  not  a  member  of  the  Board  participates,  not  In  the  business 
of  the  Board,  but  In  the  making  of  the  j*ules  whereby  the  Board  deter- 
mines how  it  will  conduct  Its  business.  Also,  if  the  Board  Is  em- 
powered to  make  Its  rules  by  ordinance,  then  the  electorate  may  well 
be  empowered  Itself  to  determine  the  Board's  rules  by  Initiative 
ordinsoice  under  Section  179  of  the  Charter,  thus  taking  from  the 
Board  the  very  power  given  It  by  the  Charter, 

I  do  not  itate  that  matters  fo^tule  under  Section  18,  sub- 
division (a)  are  Invalid  In  ordinance  form,  because  after  all  the 
Board  lias  adopted  them.   If  the  suspension  of  any  certain  rule  is 
not  to  be  permitted,  however,  or  If  the  suspension  la  to  be  greatly 
limited,  a  rule  may  be  provided  to  that  effect  without  the  necessity 
of  an  ordinance* 

Resx>60tfully  submitted^ 


CITY  AOJTORNEy, 


Tot  Board  of  Supervisors, 
act  The  Mayor, 


H-o'i'^ 


March  51,  1948 


SUBJECT:   EX  OFFICIO  MEMBERS  OP  COMMISSIONS;  RIGHTS,  DUTIES 
AND  OBLIGATIONS  OF. 


Gentlemen: 

This  office  is  In  receipt  of  yotir  request  for  an 
opinion  as  follows: 

"At  a  recent  meeting  of  the  Library  Commission, 
the  question  of  ex  officio  members  of  commlsslona 
arose,  particularly  the  Art  Commission. 

"Will  you  kindly  advise  the  Library  Coimnission 
as  to  the  rights,  duties  and  obligations  of  ex 
officio  members  of  the  Art  Commiaslon," 


OPINION 


The  term  "ex  officio"  la  defined  in  Volume  32,  Corpus 
Jxirls  Secundum  at  page  1145  as  follows: 

"By  virtue  of  the  office,  from  office, 
or  officially}  without  aiy  other  warrant 
or  appointment  than  that  resulting  from 
the  holding  of  a  particular  office.   The 
term  describes  authority  derived  from 
official  character  merely,  not  expressly 
conferred  on  the  individual,  but  rather 
annexed  to  the  official  position;  also  an 
act  done  in  an  official  character,  or  as  a 
consequence  of  office,  and  without  any  other 
appointment  or  authority  than  that  conferred 
by  the  office  itself." 

From  the  above,  it  will  be  noted  that  ex  officio  members 
of  a  commission  are  members  who  are  not  appointed  directly 
to  the  commission  by  the  Mayor  but  who  become  members  of  the 
commiiBlon  by  virtue  of  some  other  position  which  they  hold. 
In  th*  ea»e  of  the  Library  Commission,  the  president  thereof 
by  virtue  of  being  president  becomes  a  member  of  the  Art 
Commission.   (See  Section  45  of  the  Charter) 

The  term  "ex  officio"  has  reference  solely  to  the  manner 
in  which  a  person  becomes  a  member  of  a  commission.  Vvhether 
a  person  is  a  member  of  a  commission  by  direct  appointment  or 
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by  virtue  of  some  other  poaltlon  he  holds,  hia  rights,  duties 
and  obligations  as  a  member  are  the  same. 

You  are  therefore  advised  that  the  rights,  duties  and 
obligations  of  ex  officio  members  of  the  Art  Commission  are  the 
same  as  the  rights,  duties  and  obligations  of  the  members  of 
the  Art  Commission  appointed  directly  by  the  Mayor. 

Respectfully  submitted. 


CITY  ATTORNEY 


Tot   Library  Commlesloa 
LSM 


i-o^6 


"arch  18,    1948 


•Subject:      Purcliaae  and  Use  Tax  Exemptions;    Construction 

of  lijcemptlon  Relatinii  to  Use  of   Pi'operty  jjnployed 
in  Transportation  of  Persons  and  Property  in 
Intrastate  and  Interstate  or  Forelt;n  Coimuerce, 

Dear  Sir: 

I  have  yoiir  request  Tor  an  opinion  as  follows  s 

RHqUiiST 

"This  office  would  like  an  opinion  on  the 
question  involved  in  paragraph  two  of  the  attached 
letter,  dated  Feb,  11,  1948,  from  Brobeck,  Phle^ier 
&  Harrison  re^ardinij;  applloability  of  the  Purchase 
and  Use  Tax." 

The  paragraph  referred  to  above  roads  as  follows: 

"We  should  also  appreciate  your  opinion  on  the 
question  whether  all  propei'ty  used  by  a  carrier  in 
the  conduct  of  its  business  is  exoraptj  or  whether  the 
exemption  applies  only  to  property  used  in  the  physical 
movement  of  persona  or  property,  such  as  trucks,  jitneys, 
stevedore  Gear,  water  draft,  rail  cars,  airplanes,  etc," 

QPIHIOH 

Subsection  4  of  Section  18  of  the  I^^ii'chase  and  Use  Tax 
ordinance,  relating  to  exemptions,  provides  as  follows: 

"That  the  use  of  tan^^ible  personal  property 
employed  in  the  transportation  or  transmission  of 
persons,  property,  ^^as,  electricity,  or  conmiunlca- 
tions  by  persons  engaced  in  the  business  of  trans- 
portinti  or  transmitting  such  persons,  pi-'operty,  gas, 
electricity  or  communications  In  both  intrastate  and 
interstate  or  foreign  comanerce,  is  exempt  froia  tax. 
This  exemption  shall  not  apply  to  persons  engaged  in 
this  City  and  Goxmty  solely  in  intrastate  business." 

The  first  question  presented  is  whether  the  foregoing 
section  exempts  from  the  use  tax  all  property  of  a  carrier  used 
in  the  conduct  of  its  business.   Obviously,  this  question  must 
be  answered  in  the  negative  as  otiioi-wise  the  clause  "employed  in 
the  transportation  or  transmission  of  persons,  property,  gas, 
electricity,  or  comraxmications"  would  have  no  effect.  The 
phi'aseology  of  this  clause  is  a  limitation  on  the  exemption  and 
its  Intent  in  my  opinion  il^lirait  the  exemption  to  only  that 
prope  rty  actually  used  or  consumed  by  a  carrier  in  the  physical 
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moveinont  of  persons,  property,  go-s,  oloctrlcltj  or  corflraunlcatlons, 
Thus,  Tor  exarple,  property  used  by  a  carrier  in  the  conduct  of 
its  office  operations  would  not  be  exempt  as  it  is  not  property 
actually  used  or  consmned  in  tho  physical  movement  of  persons, 
property,  cas,  electricity  or  coimiiunioations.   On  the  other  hand, 
the  property  specified  in  the  letter  from  Drobeck,  Phlet^er  and 
Harrison  would  clearly  be  exempt  from  the  use  tax  as  it  is 
property  so  used, 

I  realize,  of  course,  that  the  examples  given  are 
fairly  obvious  and  tliat  there  may  be  considerable  question 
arise  v;ith  roferonce  to  other  types  of  property  as  to  whether 
it  is  actually  used  or  consumed  in  the  physical  movement  of 
persona,  property,  i^as,  electricity,  or  coiranvml  cat  ions  but  it 
is  impossible  to  o^ve  a  more  definitive  specific  iiitorpretation 
of  tho  section  and  each  question  will  have  to  be  decided  as  it 
arises  with  relation  to  its  own  particular  facts. 

You  are  advised  accord-in^^ly, 

Respectfiilly  submitted, 

TJB 

City  Attorney 


To:  Director  Department  of 
Finance  and  Records, 


/^fC:> 


April  1,  1948* 


SUBJECT:  Legality  of  Resolution  Designating  Special  Meeting 
of  iioard  of  3upervlsopa  at  Civic  Auditorium  for 
Public  Hearing  on  Ordinance  I  esignatlng  over  500 
Blocks  aa  a  Redevelopment  Area, 


Dear  Slrt 

This  office  is  in  receipt  of  your  request  for  an  opinion, 
follows  s 


"By  dijpectlon  of  Supervisor  J.  Joseph  Sullivan 
I  am  writing  to  you  in  connection  wltli  Proposal  No,  7685  - 
Leslgnating  Location  and  Time  for  Special  Meeting  of  the 
Board  of  Supervisors  for  the  Purpose  of  a  Public  Hearing 
of  a  Proposed  Ordinance  to  Designate  a  Hedevelopmont  Area 
as  I'Sflned  In  the  Contawilty  Hedevelopzaent  Act  of  California. 

"In  connection  with  ewergency  measures  Supervisor 
Sullivan  directs  attention  to  the  following  excerpt  from 
Section  16  of  the  Cl^xarter,  indicating  those  utatters  which 
constitute  emergencies  and  particularly  to  that  portion 
of  the  excerpt  from  the  section  lAiit^  is  underlined: 

*  Immediate  necessary  preservation  of  public 
peace,  property,  hoedth  or  safety,  provision  for 
the  xininterrupted  operation  of  any  city  and  county 
department  or  office,  or  action  inquired  to  comply 


with  tiiM  limitations  as  established  by  lav|  pro- 
vided, howeyer|  that  such  emergency  shall  actually 
exist  and  shall  be  specifically  stnted  and  defined 


in  such  ordinance,  and  shall  be  specifically  voted 
on  ais  provided  in  Section  13  of  tills  Charter.* 

"Supejrvisor  Sullivan  desires  to  be  Informed  in 
writing,  whether  or  not,  the  situation  covered  in  Proposal 
7665  actually  constitutes  such  an  eiitergency  as  is  contem- 
plated under  Section  16  of  the  Charter,  in  view  of  ttie  fact 
that  the  race  ting  contemplated  and  provided  for  in  Proposal 
7685  is  to  be  held  at  some  time  in  the  future.  The  Super- 
visor would  appreciate  it  also  if  your  office  woi;;ld  arrange 
to  an  prove  as  to  fom  and  legality,  the  proposal  referred 
to." 


OPINIOM 

Saotion  16  of  the  Charter*  an  e3ccez*pt  from  which  you  have 
quoted,  deals  with  ordinanoea  only.  The  sootlon  does  not  deal  with  res- 
olutions.  It  provides  for  the  effective  dates  of  various  types  of  legis- 
lation, including  ordinances  passed  as  emergency  measures,  and  as  to  the 
last  it  defines  emergencies,  I'he  section  does  not  relate  to  resolutions 
or  other  administrative  matters*  It  does  not  relate  to  the  subject  reso- 
lutioa. 

The  subject  resolution  Is  authorised  by  Section  10  of  the 
Charter,  as  follows t 

"The  meetings  of  the  board  shall  be  held  in  the 
City  Hall,  provided  that,  in  case  of  emergency,  the  board* 
by  resolution,  may  designate  some  o^ier  appropriate  place 
as  Its  temporary  meeting  place •** 

The  emergency  calling  for  tlie  designation  of  a  temporary  meeting 
plaee  Is  shown  by  the  resolution  to  arise  by  virtue  of  the  introduction 
in  the  Board  of  Supervisors  of  a  proposed  ordinance,  in  accordance  with 
Section  21  of  the  Cominiinlty  Hedavelocaaent  Act,  and  the  legal  necessity 
under  that  act  and  section  of  providing  a  public  hearing  on  the  ordinance 
where  all  interested  persons  s^iall  be  given  an  opportunity  to  be  heard. 

Since  the  number  of  blocks  In  the  proposed  area  Is  over  300, 
all  densely  populated  with  roany  thousand  inhabitants,  and  since  Uiere 
are  over  50,000  assessees  of  property  contained  in  the  district,  it  is 
obvious  that  many  thousand  persons  are  "lntez*ested"  and  are  entitled  to 
'*an  opportxmity  •  •  •  to  be  heard",  within  the  meaning  of  the  statute. 
These  Interested  persona  are  also  entitled,  of  course,  to  be  present, 
whether  they  speak  personally  or  not.  The  Fioard  has  the  duty  of  pro- 
vidiixg  these  persons  with  the  opportiuilty  to  speak. 

Since  the  lioard  is  aware  tiiat  its  present  meeting  place  will 
aeeoflmodate  only  a  very  small  fi^action  of  a  per  cent  of  the  persona 
designated  by  the  statute,  the  Board  may  vozt^  properly  conclude  that  it 
is  confronted  with  an  emergency  as  to  a  zaeetlng  place  adequate  for  the 
purpose  of  the  hearing. 

The  Charter  contains  no  definition  or  limitation  of  the  word 
"emergency"  as  used  In  Section  10.  Any  reasonable  determination  of 
esMrgency  by  the  Board  would  be  held  valid. 

This  is  true  in  part  because  of  th»   attitude  of  the  couz^ts 
toward  the  action  of  the  legislative  body.   In  the  case  of  L.  A. 
ntSMIMO  CO.  V.  LONG  BEACH,  210  Cal.  348,  the  resolution  of  the  city 
••uneil  declaring  an  emergency  is  said  to  have  "compelling  weight"  and 


to  b«  "prima  f&ol*  •vidence  of  tlie   «Klstenee  of  an  eroergenoy".     A 
at&te  l«gi8lative  declaration  of  emex^enoy  undor  Artiole  XV*    Section 
1,   of  th«  constitution  is  iield  to  bo  conoiusiv*  on  tliA  courts  in  th» 
cases  of   IH  RK  MoDiiiU40TT,    180  Cal.   783,   and  HOLLISTtiR  v.  KINGSBURY, 
129  Cal.  App*   420, 

The  word,   •morgenoy,   is  vazrlously  defined*     It  is  a  "press- 
ing necessity",   an  "exigency".     "The  term  depends  greatly  upon  the 
special  oircuiostancas   cf  the   case.      (L.  A.   DHEIXilNa  CO.  v.   LONG  BEACH, 
sup3?a) 

It  "is  not  necessarily  scm»thing  ndiolly  xuiexpeeted" ,      (PEOPIB 
V.  AUSEN,    4  Cal,  App,    (2d)   Supp.  831,   855) 

Nuiaerous  emergencies  JustlfyinB  importfort  emergency  legis- 
lation are  referred  to  in  STi^TE  ¥•  STATt-O  BOAlil)  (Mont.),  35  ?ac,  (2d) 
116,  all  of  which  are  based  on  the  Iziadequacy  of  tae  size  of  various 
p\>blle  buildings  and  institutions  to   serve  various  legal  purposes* 

Here,   the  state  law  requires  the  board  of  nuperviaora  to 
hold  a  public  hearing  and  to  give  many  thousands  of  property  owners 
whose   property  may  be  taken  from  them  by  force  of  law  an  opportunity 
to  be  present  at  the  hearing  and  to  be  heard.      The  i  oard*  s  action 
to  establish  an  adequate  temporary  meeting  place  for  this   single 
purpose,  brought  about  by  the  introduction  of  the  ordinance,    to  meet 
tl^iis  suddenly  arising  and  temporary  exigency  is  action  necessitated. 
In  their  discretion,    "in  case  of  an  emergency". 

The  resolution  sets  forth  the  facts  and  finds  the  existence 
of  the  eraer^ency  sufficiently  for  its  purpose. 

You  are  therefore  advised  that  the  proposed  resolution.  No. 
7685,    is   sufficient  to  liieet  the  i^quii^ments  of  the  Charter  both  as 
to  form  and  legality. 

Respectfully  submitted^ 


CITY  ATTORKEY 


Toj 

Clerk,  Board  of  Supervisors 


•P 


^7^f7 


April  2,  1948 


SUBJECT:     In  v  Right  of  City  Engineer  to  Consider 
Applicant's  Property  In  Cc«aputlng  Area 
on  Appeal  from  Ruling  of  Planning  Cocmilsslon* 

Dear  Slrt 

I  am  In  x«oelpt  of  a  request  asking  that  I  rule  on  the  question 
as  to  whether.  In  ccMoputing  the  area  of  property  to  be  taken  Into  con- 
sideration to  authorize  the  Boai^  of  Supervisors  to  hear  an  appeal  from 
the  ruling  of  the  City  Planning  CoEunisslon,  It  Is  pozmlsslble  to  Include 
the  property  of  the  applicant  In  eomputlng  the  neoeasaz*y  percentage  of 
area  to  authorise  the  appeal* 

OPINION 

On  March  26,  1934,  I  ruled  t^at  such  a  procedure  was  Improper 
and  that  the  property  of  the  applicant  should  not  be  taken  Into  consid- 
eration In  determining  tlxe  percentage  of  the  owners  of  the  ax^a  who  had 
joined  In  the  appecCL*  I  baaed  this  znillng  on  the  action  of  the  Supreme 
Court  of  the  State  of  Now  Yoj*:  given  In  ttxe  case  of  PEOPIE  v,  lEO,  180 
M*  Y.  Sapp*  554,  where  that  court  heldt 

"The  property  In  question  is  not  a  part  of  that 
deemed  affected.   If  It  wei^e,  tlie  board  could  hold  that 
was  the  ohliy  property  affected,  and  so  decide  that  the 
consent  of  the  applicant  alorie  was  sufficient.  This 
would  make  the  provision  absurd,  and  no  s  idi  meaning 
can  be  given  to  It.  The  property  affected  Is  the  pi^sp- 
erty  In  the  Immediate  vicinity,  w>iloh  is  not  to  be  used 
for  the  prohibited  purpose.  It  does  not  Include  the 
property  Itself." 

Since  the  rendition  of  that  opinion  tiie  District  Court  of  Ap- 
peal of  this  state  In  the  case  of  MARCTJIiuSCU  v.  CITY  PIANNIHQ  CCa!., 
7  Cal.  App.  (2d)  371,  decided  on  June  4,  1935,  held  that  the  owner  of 
any  property  affected  by  the  sonlng  or  re-zoning  was  a  party  Interested 
and  had  ttie  right  to  appeel  to  the  Board  of  3upervisors  from  the  ruling 
of  the  Planning  Coramisalon.   It  appears  to  lae  that  thei»e  can  be  no  one 
more  interested  than  tlie  owner  of  the  proi^erty  to  be  i?o-zoned,  and 
therefore  he  either  individually  or  In  conjunction  with  other  property 
owners  affected  should  have  the  r Ight  to  appeal  to  the  Doard  of  Super- 
visors from  an  adverse  ruling  of  the  Commission. 

You  are  so  advised,  and  you  should  include  in  your  computa- 
tion of  the  necessary  percentage  of  the  area  to  authorize  the  appeal, 
the  property  of  the  applicant. 

Aesi>eotfully  sul»altted. 

Tot  City  Engineer  CITY  ATTORBET 

JJO'T 


^0^0 


April  5,  1948 


SUBJECT:  Military  Leaves  for  Employees  of  the  City 
and  County  of  San  Francisco  under  Section 
395,  Military  and  Veterans'  Code 

Gentlemen : 

This  office  is  in  i»ecelpt  of  your  request  for  an  opinion  as 


follows  I 


REQUEST 


"Your  opinion  is  respectfully  requested  in  con- 
nection with  the  following  questions  concerning  the  author- 
ity of  the  Civil  Service  Commission  In  dealing  with  re- 
quests for  military  leave  of  absence  with  or  without  pay. 

Pertinent  provisions  of  the  State  Military  and 
Veterans  Code,  the  Charter  of  the  City  and  County  of  San 
Francisco  and  the  Rules  of  ttie  Civil  Service  Commission 
governing  military  leave  with  or  witliout  pay  are  aa  follows; 

Section  395  of  the  State  Military  and  Veterans 
Code  provides  in  partt 

•Every  officer  and  employee  of  the  State,  or  of 
any  county,  municipal  corporation,  school  district, 
irrigation  district,  water  district,  or  other 
district,  who  is  a  member  of  the  National  Guai^ 
or  Naval  Militia,  or  a  member  of  the  reserve 
corps  or  force  in  the  federal  military,  naval, 
or  mcrlne  service,  shall  be  entitled  to  absent 
himself  from  his  duties  or  service  while  engaged 
in  the  performance  of  ordered  militaj?y  or  naval 
duty  and  while  going  to  and  returning  from  such 
duty* 


•During  the  absence  of  any  such  officer  or  employ- 
ee while  engaged  in  the  performance  of  ordez*ed 
military  or  naval  duty  as  a  member  of  the  National 
Guard,  Naval  iiilltia,  or  reserve  corps  or  force 
in  the  federal  military,  naval,  or  marine  service, 
he  shall  receive  his  salary  or  compensation  as 
such  officer  or  employee,  if  the  period  of  such 
absence  in  any  calendar  year  does  not  exceed  30 
days  and  if  }ie  has  been  in  the  service  of  the 
State  or  of  any  one  of  the  political  subdivisions 
enumerated  in  this  section  for  a  period  of  not 
less  than  one  year  prior  to  the  date  upon  w5iich 
his  absence  begins** 


"Paragraph  2  of  section  153  of  the  charter  (Leaves 
of  Absence)  provides:  'Leaves  of  absence  shall  be  granted 
to  officers  and  employees  <>  <>  *  for  service  in  tirae  of  v/ar 
and  for  such  time  thereafter  as  may  be  provi'Sed'  "by  rille  o't 
the  Civil  Service  Conimission,  but  not  to  exceed  two  years 
after  the  nroclaiaation  of  peace  ■«-  ■«•  -«•.» 

"Paragraph  3  of  section  153  of  the  charter  provides 
for  the  i;ranting  of  militairy  leave  to  officers  and  employees 
in  time  of  peace  when,  *•»  *>  it  by  order  of  the  government  of 
"^e  TJnit53  States  or  by  lawful  order  of  the  i>tate  of  Calif- 
ornia, or  any  of  its  departments  or  officers,  be  directed 
in  time  of  peace  to  report  and  serve  in  the  armed  forces 
of  the  United  States  or  the  anned  forces  of  the  state  of 
California  ^t  ^-  *•  . 

"Section  153  of  the  charter  also  provides:   'The 
Civil  Service  Commission  shall  adopt  rules  to  govern 
the  administration  of  leaves  as  herein  pjpovided  -r-  *  «,' 

"Section  2  of  Hule  31.1  of  the  Civil  Service  Com- 
mission (Military  Leaves),  provides  that  in  time  of  war 
military  leave  shall  be  granted  for  service  in  the  armed 
forces  of  the  United  States  or  the  State  of  CalifoTOia, 
or  for  sea  duty  aboard  ships  operated  by  or  for  the 
United  States  government, 

"This  rule  further  provides  that  in  time  of  peaca, 
military  leave  shall  be  granted  for  'mili'Eary  duty  in'  'tiie 
armed  forces  of  the  United  States,  or  the  State  of  Calif- 
ornia, ordered  by  proper  military  authority,  such  ordered 
duty  to  be  required  seirvice  to  which  the  employee  imist 
submit,  or  service  necessary  to  maintain  military  status 
as  distinct  from  ordered  military  duty  of  a  volunta3?y 
natui^  req\iest©d  of  the  employee  or  for  which  application 
was  made  by  him.» 

"The  rule  further  provldei  that  except  for  mili- 
tary leave  for  sea  duty  aboard  ships  operated  by  or  for 
the  United  States  government,  an  employee  sliall  be  paid 
for  such  military  leave  for  not  more  than  thirty  days  in 
any  calendar  year,  nor  for  more  than  30  days  during  any 
period  of  continuous  military  leave* 

"V/e  now  request  your  opinion  in  connection  with 
the  following  questions  which  have  been  raised  concei?ning 
the  administration  of  military  leave  of  employees  of  the 
City  and  County  and  of  the  Unified  School  District: 


"1.  Has  the  Civil  Service  CoaBaisslon,  thj^ough 
Its  rule-making  powers,  the  right  to  authorize  mllltaxT- 
leave  with  pay? 

"2,   If  the  ^Ivil  Service  Commission  has  such 
authority  to  grant  military  leave  with  pay,  may  the  Civil 
Service  Cominisslon  provide  for  military  leave  with  pay 
which  wovild  not  be  in  conformity  with  the  provisions  of 
the  State  Military  and  Veterans  Code?  For  example,  the 
Military  and  Veterans  Code  provides  for  military  leave  with 
pay  if  'the  period  of  such  absence  in  any  calendar  year 
does  not  exceed  thirty  days'.  May  the  Civil  Jservlce  Com- 
mission grant  military  leave  with  pay  for  any  portion  of 
military  leave  of  absence  if  the  period  of  absence  in  a 
calendar  year  exceeds  tliirty  days? 

"5,  You  will  note  that  the  charter  of  the  City 
and  Co\mty  of  San  Francisco  provides  that  in  time  of 
peace  military  leave  shall  be  granted  to  employees  when 
sucli  employees  »by  order  of  the  government  of  the  United 
States,  or  by  lawful  order  of  any  of  its  departments  or 
officers,  or  by  lawful  order  of  the  State  of  California 
or  any  of  its  department  or  officers,  be  diirected  in 
time  of  peace  to  x*eport  and  serve  in  the  armed  forces 
««-».»   May  the  Civil  Service  Commission,  through  its 
nxle-making  powers,  distinguish  between  military  leave 
requested  in  time  of  war  and  military  leave  requested 
in  time  of  peace,  and  provide  that  military  leave  with 
pay  In  time  of  peace  will  not  be  approved  unless  tHe 
military  service  Is  'required  service  to  wftiich  the  em- 
ployee must  submit  or  service  necessary  to  maintain 
status  as  distinguished  fiK)m  ordered  military  duty  of 
a  voluntary  nature  requested  of  the  employee,  or  for 
which  application  was  made  by  him?' 

'*4,  May  the  Civil  Service  Commission  at  the 
pz>esent  time  consider  requests  for  military  leave  as 
being  z>equest8  made  in  time  of  peace? 

"In  this  connection  we  have  noted  your  opinion 
of  July  29,  1947  in  connection  with  the  expz^esslon 
'termination  of  said  war'  as  used  in  section  163  of  the 
charter,  and  in  which  opinion  you  stated: 

'The  dislocation  and  extraordinairy  measures 
dictated  by  the  necessities  of  war  are  con- 
ditions that  should  endure  only  as  long  as 
the  war  requires  they  exist*  When  the 
actual  conflict  is  over,  when  the  population 


of  the  municipality  has  in  fact  returned 
to  its  peacetime  routine,  the  existence 
of  a  technical  state  of  war  is  of  no  real 
significance  in  municipal  or  every  day 
affairs,  and  therefore  in  the  popxxlar  sense, 
the  war  is  in  fact  over,» 

"Your  early  consideration  of  this  matter  would 
be  appireciated  inasamch  as  action  on  requests  for  military 
leave  with  pay  are  being  held  pending  receipt  of  your 
opinion.* 


OPINION 

An  analysis  of  Section  395  of  the  Military  and  Veterans*  Code 
indicates  that  it  covers  the  whole  subject-xaatter  of  inilitaj:^'  leave, 
as  applied  to  employees  of  the  state  or  its  subdivisions  and  that  it 
leaves  no  control  of  militajry  leave  with  local  authorities  under  the 
doctrine  of  "home  rule".   The  doctrine  is  well  established  in  this 
state  that  where  the  Legislature  acts  and  the  courts  have  construed 
rhls  action  to  be  all-inclusive,  then  the  general  laws  prevail  over 
any  conflicting  laws  in  municipalities  adopting  "home  rule"  tinder 
Section  6,  Article  XI  of  the  State  Constitution*   3ee: 

EX  PAR!IE  DANIELS,  183  Gal,  636, 
]<egulatlon8  of  city  streets; 

PI?OLY  V.  tiBHSON,  20  Cal,  (2d)  366, 
regulating  traffic  on  city  stireets; 

NICHOLL  V,  KOSTBR,  157  Cal,  416, 
s8Llaz*y  of  Juvenile  court  attache. 

In  the  case  of  CUNNINGHAM  v.  HART,  80  A.  C.  A.  1018,  the  court 
had  before  It  a  conflict  between  the  provisions  of  the  charter  of  the 
City  of  Oakland  and  Section  395,1  of  the  Military  and  Veterans'  Code 
covering  the  question  of  promotive  examinations  for  returning  veterans 
who  had  been  on  military  leave.   In  resolving  this  conflict  in  favor  of 
the  interpretation  that  the  state  law  prevailed,  the  court  found  that 
the  matter  of  the  rights  of  returning  veterans  was  one  of  statewide 
concern  and  that  the  provisions  of  Section  6,  Article  XI  ("home  rule") 
of  the  State  Constitution  did  not  apply. 

It  is  my  opinion  that  the  whole  matter  of  Military  leave  la 
now  a  matter  of  statewide  concern  and  is  no  longer  a  municipal  affair. 
With  this  preliminary  statement  regarding  the  question  of  military  leave, 
and  indicating  that  it  is  no  longer  a  subject  for  "homo  rule",  I  shall 
answer  your  questions. 


1,  The  xnile-making  power  of  the  Civil  3ervio«  Gonauission  os- 
tAbil»h«d  by  th«  Charter  in  loattara  concerning  military  leave  with 
pay  ia  no  longer  effective.  The   sections  of  the  Charter  dealing  with 
military  leave  of  employees  of  the  City  and  County  no  longer  prevail, 
unless  thei^  is  no  state  law  governing  the  subject.  However,  Section 
395  of  the  Military  and  Veterans'  Code  wliich  provides  for  military 
leaves  does  not  provide  for  the  administration  of  these  leaves.  The 
Charter  makes  the  Civil  Service  Comaiission  the  employment  and  personnel 
department  of  the  City  (See  Section  145).  Accordingly,  the  Commission 
is  charged  with  the  duty  of  carrying  out  the  administrative  features 
including  the  raa:.atenanca  of  records  of  the  leaves  granted,  instructing 
the  department  heads  in  a  uniform  i/iethod  of  proceduz*e  for  handling 
applications  for  military  leave  by  individual  employees  and  keeping 
the  various  offices  of  the  City  and  County  sufficiently  staffed  while 
permanent  employees  are  absent  on  military  leave.   I  advise  you,  there- 
fore, that  pursuant  to  Section  395  of  the  Military  and  Veteirans'  Code, 
the  Civil  iiervice  Gomiaission  is  charged  with  the  duty  of  effectively 
candying  out  the  provisions  of  this  section. 

2.  The  Commission  must  act  in  matters  concerning  military 
leave  strictly  in  accordance  with  the  provisions  of  Section  395  of 
the  Military  and  Veterans'  Code,   This  section  provides  that  any  em- 
ployee or  officer  of  the  state,  or  any  of  the  political  subdivisloiiB 
described  therein,  shall  receive  his  salary  or  compensation  during 
his  absence  on  military  leave  if  the  following  conditions  are  present: 

(*)  The  period  of  absence  does  not  exceed 
&0  days  In  any  calendar  year;  and 

(b)   Tliat  the  employee  has  been  so  employed 
by  the  state  or  political  subdivision 
for  a  period  of  moi^  than  one  ^lear  im- 
mediately preceding  his  application  for 
the  leave. 

I  advise  you  that  any  employee  of  the  City  and  County  who  has 
been  in  the  employ  of  the  City  and  County  for  more  than  one  year  im- 
mediately preceding  his  application  for  military  leave  ia  entitled  to 
be  paid  his  salazT^  or  compensation  for  a  period  not  in  excess  of  thirty 
days  during  any  calendar  year  while  on  such  militai^  leave.  Further, 
it  is  not  necessary  that  the  employee  take  the  full  thirty  days,  but 
he  may  take  a  portion  thereof  and  receive  his  pay  or  coapensation 
aooordingly. 

3.  My  previous  answers  cover  to  some  extent  the  problem 
presented  here,  inasmuch  as  it  is  fundamentally  a  question  of  whether 
or  not  the  granting  of  military  leave  is  a  xminicipal  affair  or  a  matter 
of  statewide  control.   I  have  already  advised  you  that  the  question 
of  militax^  leave  is  a  matter  of  statewide  concern,  consequently. 
Section  395  of  the  Military  and  Veterans'  Code  is  your   sole  guide. 
This  section  ms.kes  no  distinction  between  leaves  granted  during  times 


I 


of  peace  or  war.   It  will  not  be  nocessaiy  for  you  to  consider  whether 
we  are  still  at  war,  or  presently  at  peace,  in  granting  the  leaves  re- 
quested if  you  find  the  other  requirements  of  Section  395,  Military  and 
Veterans*  Code,  have  been  complied  with* 

Further,  the  Civil  Service  Commission  way  not  pass  rules  set- 
ting up  additional  conditions  to  establish  an  employee's  eligibility 
for  military  leave.   If  an  employee  presents  a  set  of  orders  ordering 
him  to  duty  in  any  of  the  branches  of  tlie  armed  forces,  such  orders 
shall  constitute  prima  facie  evidence  that  the  duty  is  "ordered"  mili- 
tary duty,  Tlie  employee  shall  be  entitled  to  the  leave  provided  for  in 
S- ction  596  of  the  iJilitary  and  Voterans'  Code.   ITxe  rnethod  whereby  the 
orders  are  issued  to  the  employee  cannot  be  questioned,  inasmiaoh  as 
the  section  cl©ai«ly  Indicates  that  if  it  is  "ordei*ed"  military  duty, 
the  employee  is  eiatitled  to  his  leave,  and  nothing  in  tlie  Code  provides 
that  such  military  duty  must  be  compulsory  duty  as  distinguished  fron 
voluntary  duty, 

4,  ;^ino«  my  answer  to  siuestion  5  disposes  of  the  quezy  pro- 
pounded in  ^liueation  4,  I  shall  not  answer  this  question. 

Respectfully  subciittedf 


CIK  ATTORNEY 
Civil  2ex>vioe  Commission 


»JW 


April  10,  1943 


Siibject:   Purchase  and  Use  lax;  effective  date  of 
tax;  purchases  conti^acted  i^or  p^^lor  to 
effective  date  but  d©llvei»ed  and  invoiced 
al'ter  said  date. 

Dear  Sir: 

I  have  yoiir  request  for  an  opinion  as  follows: 

"Will  you  please  cive  xis  an  opinion  as  to 
whether  tlie  3an  i'raiicisco  Puroliaso  and  Use  i'ax  applies 
to  pm'chases  contracted  for  prior  to  October  1,  1947, 
but  delivered  and  invoiced  after  October  1,  1947, 

"Besides  a  coneral  ruling:,  we  woxild  like  to 
bo  advised  particulai'ly  if  tlie  local  tax  applies  to 
purciiasea  made  frotii  the  Aasociated  Ad-Products  in 
accordance  witii  conditions  outlined  in  the  attached 
letter  of  February  20,  1948,  sijtied  by  i.odney  N, 
Jackson,  and  the  attached  copies  of  orders  and 
Invoices  oi'  tliat  concern." 


QPPJIOM 


Your  request  for  an  opinion  concerns  the  proper  inter- 
pretation of  Section  71  of  the  puroixase  and  use  tax  ordizianoe 
relating,  to  che  offecive  Mate  of  the  tax.  That  section  reads 
as  follows : 

"This  ordinance  siiall  becorao  effective  ten 
da/s  fttftof  its  paasa£,o,  as  provided  in  Section  16 
of  the  (Jlmrter,  except  Uiiat  the  tax  imposad  by  this 
ordinance  sliall  becone  effective  and  be  it^posod  on 
October  1,  1947,  and  shall  not  apply  to  purchases 
or  transactions  involvin{_,  purchases  i.iade  prior  to 
said  date.  The  tax  is  irapoaod  for  a  period  of  five 
yoai's  thereafter,  which  period  is  subject  to  exten- 
sion by  ord-xxance." 

Section  71  has  to  be  considered  in  connection  w.th  Section 
b  in  dotermininj_.  when  a  purchase  is  roade.   Section  5  provides  in 
part  as  follows: 

"Section  5,   "Purcixase:"  "Retail  Puroixasw:" 
"Purchase  at  iietail."  "Purchase"  raoans  any  transfei' 
of  title,  oxoha..i,e,  or  barter,  conditional  or  o\-ht;r- 
wise,  in  any  manrier  or  by  aixy  rauana  ivhutaoover,  of 
tan^iible  j>ei'aoaal  propertv  for  a  consideration,  A 
t  ansaction  whei-eby  the  poijseasion  of  property  is 
transferred  but  the  seller  retains  the  tille  as 
security  for  the  payuent  of  the  price  is  also  a 
purciiase  •  • , " 
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It  is  to  be  noted  frora  Section  5  that  a  ourchaae  is 
definod  as  a  transfer  of  title  for  a  considei-ation,  so  in  accord 
with  the  general  principle  of  law  a  purchase  la  mde  when  title 
to  the  ,;,oods  is  transferred  to  the  purchaser  except  in  those 
instances  w:iere  title  is  retained  as  security  and  the  purchase 
is  then  deemed  to  be  maae  upon  transi'er  ox'  posaession  of  the  roods. 
Section  71  therefore  exempts  from  tax  all  purchases  ir.ade  prior  to 
October  Ist,  1947  which  ueans  all  those  situations  where  title  to 
the  .-oods  has  passed  to  the  buyer  px-ioi-  to  October  1st,  1947.  It 
also  exempts  transactions  involvin,;  purchases  made  prior  to  said 
date  .    ihis  lan,sua.,e  is  intended  to  exempt  taxable  transactions 
or  those  transactions  which  woulo  have  been  taxable  had  thev  been 
Made  subsequent  to  uctobei-  1st,  1947.  For  example,  a  conditional 
sale  woulu  be  a  transaction  involving  a  purchase  aAa  ii'  possession 
oi  the  property  was  tranaferrea  prior  to  October  1,  1947  the  t"ar°s. 
action  Is  not  taxable  even  ihuu.h  title  may  not  be ' transferred  ^tll 
after  tne  saia  uate.   It  has  been  su,,,:e8ted  t'lat  the  lanj-uage  aSSve 
TuTrnLi^   susceptible  of  a  broader  interpretation  so  as  to  Sxemp? 
purcnases  made  subsequent  to  October  1st,  1947  but  pursuant  to 
nnr^h'^'T  ^<^"tracts  entered  into  prior  to  said  date  but  such  was 
«™  .J^'^i^''^*'^^  °^  ^^^   lan^iuage  used  and  there  is  no  Is  gal  or 
equitable  ;,a8ia  for  so  constiiilng  it.  ^ 

At  the  time  of  the  draf tin,,  of  our  purchase  and  uae  ti« 
ordinance  the  followin.^  exemption,  which  is  contained  1^83^"  tS 

exaonLri^i;;    !  .^r^^'^^f  ""^^^  PUTsuant  to  contracts  actually 
into  prior  to  the  effeetivA^oL  1^  puxsuant  ;.o  a  contract  entered 

the  tax  Sntil  1?  Js  oaid  ?o  ?S«  tn«  Purchaser  remains  liable  for 

a  seller  insists  Jn  p^^en?  o1^  t"  J:^  Z   «°  '^".'^''^  ^^^^^^-  ^^^'^ 
October  1st,  1947  althon  v?  o^if   4.^^°'*  ^  purchase  subsequent  to 
ilMirely  carryim  out  «  ri^;^  contracted  for  prior  to  that  date  he  is 
»edl  Jy  .JS^  X   p%rchLe'^^":^rtr.:  ^,''   ^^^^  *«  -  '^^-' 
is  concerned,  he  has  a  le^-al  ll^blliL  ^^'  ^fJ^''   ""^  ^^^   Purchaser 
the  contract  and  I  can  perceive  of  io'^r.   ^*^  t^   ^  Irrespective  of 
liability  ay  the  exl^en^r^r'^t.f  e^Str^^t"''  He^«'  f'^^^i'  """^^  ^^^^* 
aavantat-e  as  a  ainst  purchasers  who  bwoutr?!hJ  ^l^""^"^   *^  ""^   "^=- 
han.,  to  exempt  him  fro.  tax  by^r^^on^^L^^.l^'S^tr^c't  ^^ui^b:'^^ 
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iinwarranted  discrimination  in  his  favor  as  aj  ainat  other  purchasers 
and  ifould  amount  to  an  vinruasonalle  classification  in  our  tax  law. 
It  must  be  considered  that  to  hold  such  purchases  exempt  could 
poasibly  result  in  a  purcxiaaer  recaivinu  ;;oods  tax  free  for  the  entire 
ef receive  period  oT  the  ordinuaco  if  he  either  by  desi.sn  or  merely 
fortuitously  eatorea  into  u  oonti-aot  ior  several  years  supply  prior 
to  zhe   efiective  date  of  thv  tax.  You  are  therefore  advised  that 
there  is  no  ;;em>i'ia  exemptiion  from  tax  of  purcliases  contracted  for 
prior  to  October  Ist,  1947  but  dtilivored  and  invoiced  al'tor  Octjober 
1st,  1947  anc  tiiat  aside  frco  security  Iriuiaactions  whether  or  not 
the  pui'chaae  Is  taxable  dependa  upon  whether  title  to  the  i^oous  passes 
to  the  purchaser  pi ior  or  subaequent  to  October  Isfc,  1947,  in  the 
foriaer-  case  the  purcliaae  beints  e  XQ»ipt  and  in  the  latter  case  it  being 
subject  to  tax. 

^h«a  titl»  to  soo«i«  passes  to  the  purchaoer  under  a  sale 

is  a  ffiixeu  q  est  ion  oi'  lav   anc  fact  and  can  only  b«  detf^rrulnea  with 
reference  to  the  circumauancus  of  each  particular  transaction.  Under 
the  UnifoiTU  Sales  Act,  Ijecs.  1757-174ii  of  the  Civil  Cede,  the  intention 
of  the  partlGs  is  t*ie  controillniT,  consideration  and  when  the  Intention 
is  not  demonstrated  several  inil&s  are  sot  forth  for  determining  the 
intention  of  the  narties.   I  believe  it  can  be  safely  stated  that  in 
the  majority  ox  cormiercial  tranaactions,  however,  title  passes  upon 
delivery  of  tie  joods.   If  the  contract  specifies  taat  shipment  is 
to  be  F.O.B.  the  sellep»»3  plant  ticie  Oi'dinarlly  passes  to  the  buyer 
upon  delivery  of  the  j^oode  to  the  carrier.   If  th©  contract  provices 
that  the  seller  shall  deliver  the  fwoda  to  the  buyer's  place  of 
business  or  pay  the  co*--  of  transportation  title  ordinarily  passes 
upon  receipt  of  the  joods  by  tiie  buyer.  However,  the  fore^oin;;  state- 
ments ax'c  not  to  be  taken  as  abstract  rules  of  law  ut  merely  as 
presumptions  for  yoxir  t::;uldance  in  administering'  the  orciinanc©  subject 
to  be  overcome  by  proof  of  facts  to  the  contrary.  The  sales  tax 
ordnances  of  the  City  of  Mew  Orleans  and  the  City  of  New  York,  which 
are  sL-ailar  to  ours,  speclfica  ly  pi'ovlao  titat  title  is  presiwied  to 
pass  upon  delivery  of  the  /j^oods. 

With  reference  to  the  particular  situation  presented  by 
the  contracts  appended  to  your  letter,  it  is  to  be  noted  that  t  e 
conditions  of  the  order  provide  that  "Responsibility  of  Associated 
Ad-Products  ceases  when  transportation  company  accepts  the  shipment," 
This  creates  a  prima  facie  case  of  passaf;e  of  title  upon  deposit  of  the 
^oods  with  the  carrier  and  the  carrier's  acceptance  thereof.  The 
invoices  show  that  in  each  case  the  fjoods  were  deposited  with  the 
carrier  for  shipment  subsequent  to  October  lat,  1947  and  you  are 
therefore  advised  that  it  is  ny  .opinion  that  tiie  purchases  were  mad© 
subsequent  to  October  1st,  1947  and  that  the  purchase  tax  is  owin^  to  th« 
City  and  Coimty  of  Saa  Francisco  on  each  transaction. 

Respectfully  submitted. 


City  Attorney, 


To:  C  ief  Administrative  Officer 
TJB 


April  12«  1948 

SUaJECT:     AUTHORITY  OF  PARK  COMIvIISSION  TO  ORAMT   PERMISSION  TO  PROPERTY 
WNKR  TO  USE  R^RK  PROPERTY  AS  A    FRIVAi'E   PASSAGEWAY  OR  EN- 
TRANCE TO  iilS  ADJOINING  K'^ELLINO, 

0«ntleniAn: 

Tliia  or-'loe  ia  in  rooalpt  of  your  request  for  an  opinion  aa 
followa: 

"A  home  owner,  whose  property  adjoins  the  easterly 
line  of  Pioneer  Park,  between  Filbert  and  Greenwioh  Stroeta, 
on  Telegraph  Hlllf  is  contemplating  the  addition  of  another 
floor  with  entrance  to  hie  house.  The  prope  rty  owner  has  re- 
quested pennlssion  to  use  a  portion  of  the  easterly  boundary 
of  the  i)ark  as  a  passageway  or  entrance." 

OPINION 

In  seTeral  previous  opiniona,  I  have  informed  you  that  xinder  Sec- 
tion 41  of  our  Charter,  the  Park  Ccnsaission  is  without  power  to  permit 
the  use  of  pax*:  property  for  any  other  than  recreational  purposes.  (Se« 
ny  opinions  dated  April  3,  1944;  August  10,  1945;  April  22,  1947;  Jan- 
uary 22,  1948;  and  March  25,  1948.)  The  use  proposed  in  your  letter 
woxild  be  for  a  portion  of  park  property  as  a  passageway  or  entrance 
for  the  benefit  of  an  adjoining  property  owner.  As  this  proposed 
private  use  ia  neither  consistent  with  nor  in  furtherance  of  the  re- 
creational piirpose  for  which  the  Conanlsslon  controls  and  managea  ye^^ 
property  as  trustees  for  the  benefit  of  the  general  public,  you  are 
advised  that  it  is  my  opinion  that  the  Commission  has  no  authority 
to  license  such  use. 

Respectfully  submitted, 
CITY  ATTORNEY, 


Toi  The  Park  Codnmissifxi. 

Attnt  Qerald  J.  Linares, 
Secretary. 


TJB 


^f  o/ 


April  12,    1948 

SUBJECT:      COMMUNITY  REDEVELOPIiENT  ACT,   SECTION  21,    MILING    OF  KDTICE 

TO  ASSESSEES    OF  liEARING    ON  ORDINANCE  DESIGNATING  REDEVELOPMENT 
AREA. 

Dear  Sir: 

You  have  requested  an   opinion,    relating  to   the  requirement   of 
notices    to  assesaees   of  property   in  a   proposed  redevelopment  area   of 
public   hearing   on  an  ordinance  desi^jnatinc  the   same,    as   follows: 

"I  shall  appreciate   it   very  much  if,    as   soon  as   possible, 
you  will  notify  me   in  writing  whether   or  not   it    is   necessary 
that   the   last  assessee   of  each  parcel  within  the  Redevelopment 
Area  be   notified  of  the   meeting  referred  to,    and  if  not,   will 
you  please    indicate   the   extent   of  mail  notice  which  must  be 
given  in  connection  with  these  proceedings,    as   well  as   time 
limitations   in  connection  therewith,    if  any  there  be." 

OPINION 

Your  request  relates  to  Section  21  of  the  California  Comm\inity 
Redevelopment  Act  (Stat.  1945  Ch.  1326).   This  section  is  as  follows: 

"Sec.  21,  The  legislative  body  of  the  community  must,  by 
ordinance,  adopted  by  a  two-thirds  vote,  have  designated  one 
or  more  areas  within  the  community  as  a  redevelopment  area 
or  areas.   Each  such  ordinance  shall  include  a  legal  descrip- 
tion of  the  boundaries  of  the  area  or  areas  designated  as  a 
redevelopment  erea.   Before  passing  such  an  ordinance  the 
legislative  body  shall  give  notice  of  the  time  and  place  of  a 
public  hearing  or  hearings  with  reference  thereto.  Such  notice 
shall  be  published  not  less  than  once  a  week  for  four  successive 
weeks  prior  to  the  hearing  in  a  newspaper  of  general  circula- 
tion, printed  and  published  in  the  comiminity,  or  if  no  such 
newspaper  is  printed  and  published  in  the  community,  then  in  a 
newspaper  selected  by  tlrie  le;;jislative  body.  Copies  of  such 
notice  shall  be  mailed  to  the  last  known  assessee  of  each  par- 
cel of  land  in  such  area,  at  the  last  known  address  of  sucri 
assessee  as  shown  by  tlrie  records  of  the  assessor  of  or  foF"the 
community.  At  the  time  set  for  a  hearing  the  legislative  body 
shall  provide  an  opportunity  for  all  persons  or  agencies  inter- 
ested to  be  heard  and  shall  receive  and  consider  communications 
in  writing,  with  reference  thereto.   The  legislative  body  may 
hold  the  hearing  required  by  this  section  jointly  with  the 
hearing  upon  a  tentative  plan  for  a  project  area  as  provided 
in  Section  25. 

"Any  person,  group,  association  or  corporation  may 
in  w  rlting  petition  the  legislative  body  to  designate  one  or 
more  areas  within  the  corarminlty  as  redevelopment  areas,  and 
may  submit  with  their  petition  plana  showing  the  proposed 
redevelopment  of  such  areas  or  any  part  or  parts  thereof." 

1,  Your  question  as  to  Ahat  assessees  notice  must  be  mailed  is 
anawered  by  Interpretation  of  the  sentence  underscored  in  the  above 


quotation, 

(a)  First  to  be  noted  In  the  sentence,  is  the  word,  "known", 
"the  last  known  assessee  of  each  parcel  of  land  in  such  area." 

In  certain  instances,  the  assessor  is  permitted  to  assess  property 
"to  unknown  owners."  See  Sec.  611,  Revenue  and  Taxation  Code.   If  any 
parcel  of  land  in  such  area  is  now  aasossed  to  unknown  owners,  the 
assessee  referred  to  must  he  the  last  known  owner,  if  any,  as  shown  by 
an  earlier  roll  or  record  of  the  assessor. 

Second  in  the  sentence  to  be  noted,  is  the  place  to  which  the 
notice  is  to  be  mailed,  "at  the  last  known  address  of  such  assessee  as 
shown  by  the  records  of  the  assessor." 

If  there  is  a  last  known  assessee  with  a  last  known  address,  as 
shown  by  such  records,  notice  should  of  course  be  mailed  to  him  at  tliat 
address, 

(b)  If  no  address  is  so  shown,  what,  if  any,  mailing  of  notice 
must  be  made  to  such  an  assessee? 

While  this  question  has  not  been  adjudicated,  a  similar  question 
has  been  answered  in  several  Supreme  and  Appellate  Court  opinions  in  a 
manner  which  places  beyond  doubt  the  answer  to  the  subject  question. 

The  matter  involved  was  one  of  tax  sales  of  property  on  the  de- 
linquent list  and  particularly  the  duty  of  the  tax  collector  to  mail 
notice  of  the  sale  "to  the  last  assessee  tt  his  last  known  address," 
and  the  validity  of  tlie  sale  where  no  notice  was  mailed  because  no 
address  of  the  assessee  was  shown  on  the  assessment  roll,  (See  Rev. 
and  Tax.  Code  Sec.  3358,  based  on  forraer  Pol,  Code  Sec.  3771a,  subd,  (2), 
based  on  former  Pol,  Code  Sec.  3771,  all  to  the  same  effect.) 

In  Jacoby  v,  Wolff,  198  Cal,  667,  247  Pac.  195,  this  question  is 
discussed  at  length,  as  follows: 

"Respondent  contends  that  corapiiance  with  the  provisions  of 
section  3771  of  the  Political  Code,  as  it  stood  in  1917, 
appertaining  to  the  mailinij  of  a  copy  of  the  published 
notice  of  sales,  was  not  shown.   In  this  behalf  it  Is  argued 
that  it  was  incumbent  on  appellant,  who  was  relying  on  the 
tax  deed,  to  make  proof  of  the  mailing  of  said  notice  in 
order  to  establish  an  essential  link  in  the  chain  of  tax 
proceedings  through  which  he  was  claiming  title,  and  that, 
under  the  rule  announced  in  the  case  of  Smith  v.  Furlong, 
160  Cal,  522,  117  F,  527,  the  mailing  of  such  notice  was  a 
jurisdictional  prerequisite  to  the  making  of  a  valid  tax 
deed  by  the  tax  collector, 

"The  rule  of  law  relative  to  the  necessity  of  mailing  a  copy 
of  the  published  delinquent  list,  as  enunciated  in  Smith  v. 
Furlong,  supra,  has  been  limited  by  the  case  of  Kehlet  v. 
Bergman,  162  Cal,  217,  121  P,  918,  to  cases  where  the  last 
known  post  office  address  of  the  landowner  was  upon  the 
assessment  roll  from  the  date  of  the  delinquent  assessment 
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'down  to  the  time  of  the  assessTient  last  :rjada  before  the  sale.   The 
Inquiry  of  the  tax  collector  in  endeavoring  to  ascertain  the  post 
office  address  of  the  delinquent  property  owner  need  not  extend  be- 
yond an  examination  of  the  assessment  roll  during  the  period  mentioned, 

"'All  the  tax  collector  nas  to  do  as  to  mailing  notice 
is  to  look  at  the  assessment  roll  and  ascertain  to  whom  the 
property  about  to  be  sold  was  last  assessed,  and  whether  the 
address  of  the  party  appears  txiereon.   If  It  does,  he  must 
mail  a  noLice.   If  it  does  not,  no  oiailinG  oi'  notice  Is  re- 
quired.  Ke  is  not  bound  to  look  beyond  or  outside  the  assess- 
ment roll  to  ascertain  tuo  address  of  a  party  when  the  assess- 
ment roll  does  not  furnish  it.'"  Kehlet  v.  Bergman,  supra; 
Healton  v.  Morrison,  162  Cal.  673,  124  P.  240. 

"It  was  admitted  fact  in  the  case  that  the  post  office  address 
of  the  landowner  did  not  appear  on  the  assessment  books  for  the 
years  1916,  1917,  1918,  1919,  1920,  1921,  and  1922.   The  record  is 
silent  as  to  whether  or  not  the  post  office  address  of  s  ai  d  land- 
owner was  actually  known  to  the  tax  collector,  and,  as  was  said  in 
Campbell  V.  Sliafer,  162  Cal,  206,  213,  121  P,  737,  740: 

"'If  no  address  is  -iiiven  on  any  assessment,  in  the  absence  of 
evidence  to  the  contrary  it  must  be  assiimed,  in  accord  with  the 
presumption  of  law  that  official  duty  has  been  re^jularly  per- 
formed (Code  Civ,  Proc,  sec.  1963,  subd,  15),  tt^at  the  address 
of  the  person  assessed  was  not  known  to  the  assessing  officer. 
The  mere  fact  that  such  parson  had  in  fact  resided  at  a  certain 
place  ...  would  not  be  sufficient  to  overcome  the  force  of  this 
presumption. '" 

In  Tasker  v.  Nieto,  108  Cal.  App.  135,  291  Pac.  668,  it  is  said: 

"There  is  no  showing  that  the  address  of  the  owner  of  the 
property,  or  that  the  address  of  the  person  to  whom  the 
property  was  assessed  in  1908,  appeared  upon  the  assessment 
roll.   Without  ttils  showing,  the  failure  to  give  notice 
does  not  affect  the  validity  of  the  deed." 

In  the  recent  case  of  Penaat  v.  Terwilllger,  23  Cal.  (2d)  365,  869, 
147  Pac.  (2d)  552,  the  rule  is  stated  to  be  well  settled,  as  follows: 

"It  is  well  settled  that  the  tax  collector  must  look  at  the 
assessment  roll  to  see  whether  the  address  of  the  party 
appears  thereon.   If  it  does,  he  must  mail  a  notice.   If  it 
does  not,  no  mailing  of  notice  is  required,"  (citing  cases) 

Penaat  v,  Terwilliger,  23  Cal, (2d)  865,  869. 

See  also:  Krotzer  v,  Doutjlas,  163  Cal,  49,  63; 

Scott  V,  Beck,  20?  Cal,  78,  266  Pac,  951; 
165  A,  L,  ft,  701n. 
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You  are  therefore  advised  that  the  subject  notice  must  be  mailed 
to  the  last  known  assessoe  of  each  parcel  of  land  in  the  proposed 
redevelopment  area  at  the  last  known  address  of  such  assessee  appearing 
on  the  assessment  rolla  of  the  assessor.   If  no  address  is  f^ivenfor 
such  assessee  on  any  assessment  roll  of  the  assessor,  no  notice  need  be 
mailed  to  such  assessee. 

(c)  Third  and  last  to  be  noted  in  the  quoted  sentence  of  the 
Community  Kedevelopaient  Act,  is  the  word  "records",  the  address  as  shown 
in  the  "records"  of  the  assessor. 

If  the  address  of  such  assessee  is  given  anywhere  in  the  records 
of  the  assessor  as  referred  to  here,  we  may  conclude  tr.at,  since  official 
duty  is  deo-ned  performed,  such  address  would  then  appear  upon  the  assess- 
ment roll.   The  "assessment  roll"  (Rev.  ^^   Tax.  Code,  sec.  109,  601)  means 
the  entire  assessment  roll  listing  all  property  in  the  city  and  county 
which  it  is  the  assessor's  duty  to  assess.   Sec,  602,  Rev.  >  Tax.  Code, 
requires  the  local  roll  to  contain  "[a)  The  name  and  address,  if  known, 
of  tiie  assessee."  Section  616,  iiev.  ;-  Tax.  Code,  requires  the  assessor 
to  tuake  affidavit,  as  to  the  assessment  roll,  among  other  things,  that 
he  l:ias  "faithfully  complied  with  all  the  duties  imposed  on  the  assessor 
under  the  revenue  laws." 

m  my  opinion  the  assessment  rolls  of  the  assessor  are  the  records 
referred  to  by  the  quoted  sentence  of  the  Community  Kedevelopment  Act. 
This  is  a  proper  conclusion  from  the  cases  quoted  from  and  cited  earlier 
in  this  opinion. 

(d)  You  are  advised  also  tioat  the  notice  sent  should  not  contain, 
on  any  envelope,  card  or  otherwise  any  request  to  the  postmaster  or 
otherwise  for  the  return  of  t  he  same  to  the  sender.  See:  Bray  v.  Jones, 
20  Cal.  (2d)  858,  129  Pec,  (2d)  364, 

2,  As  to  your  inquiry  respecting  time  limitations,  if  any,  for  the 
mailing  of  notice  to  assessees,  you  will  note  that  no  limitation  is 
stated  in  the  /ct.   Hov;ever,  it  is  required  that  the  notice  be  published 
not  less  than  once  a  week  for  fotir  successive  weeks  prior  to  the  hearing. 

The  mailing;  of  notice  to  assessees  should  be  completed  with  all 
reasonable  expedition  after  the  first  publication  of  such  notice.   It 
should  be  completed,  if  possible,  within  the  first  week  of  publication, 

Respectfully  submitted. 


CITY  ATTORNEY 

To:  Board  of  Supervisors 
WP 


¥? 
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April  14 9  1948 


8UBJBCTJ  PURCHASE  ANU  USE  TAXj  APPLICABILITY  TO  TRANSACTIONS  IN- 
VOLVING ADVERTISING  blATEiilAL  DISTRIBUTED  FRliE  OP  CRARGE 
TO  RiiTAILERS. 

Dear  Sir: 

Thia  office  is  in  receipt  of  your  request  for  an  opinion  as 
follows: 

^Please  advise  us  whether  your  munioipal  use  tax  ordi- 
nance is  applicable  to  any  of  the  following  situations s 

*(1)  Foreign  coxrporations,  some  qualified  to  do  busi- 
ness in  California  and  others  not^  doing  a  national  business 
in  nationally  known  brands  distribute  sales  promotion  displays 
and  other  advertising  matter  to  the  various  retailers  through- 
out the  country  who  deal  in  the  corporations*  products.  This 
advertising  matter  is  fabricated  by  the  foreign  corporatiois 
and  is  distributed  to  retailers  without  cost  to  the  retailer* 
Such  advertising  material  becomes  the  absolute  property  of 
the  retailer  who  may  use  it  as  he  sees  fit*  Some  of  these  re- 
tailers are  located  within  the  Oity  of  San  Francisco* 

"(2)  Such  foreign  corporations  also  purchase  similar 
advertising  material  fran  manufacturers  outside  of  the  City 
of  San  Francisco  and  the  corporations  then  ship  such  materials 
free  of  charge  to  retailers,  some  of  whom  are  in  the  City  of 
San  Francisco* 

"(5)  Similar  corporations  also  distribute  some  of  their 
products  to  retailors  free  of  charge  to  be  used  for  advertis- 
ing purposes*  Such  distribution  is  sometimes  made  by  the 
foreign  corporation  through  one  of  its  local  San  Franisoo 
offices* 

"(4)  Other  such  corporations,  some  of  which  have  their 
principal  place  of  business  in  California  in  the  City  and 
County  of  San  Francisco,  furnish  retailers  in  this  city  for 
advertising  purposes  and  without  cost  to  them,  materials  ad- 
vertising such  corporations*  products,  which  advertising 
materials  are  installed  in  the  retailers*  stores  by  an  inde- 
pendent window  display  concern*  These  advertising  materials 
are  either  fabricated  by  such  corporations  outside  of  this 
city  or  purchased  by  it  from  man\ifacturers  outside  of  this 
city*  In  either  case,  the  materials  are  shipped  from  outside 
of  the  state  direct  to  the  vdndow  display  concern.  When  the 
advertising  materials  have  served  the  retailer's  purpose  he 
may  dispose  of  them  in  any  manner  he  sees  fit* 

"It  is  our  impression  that  since  there  has  been  no  sale 
Involved  in  any  of  the  foregoing;  situations  there  is  nothing 
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to  lAilQh  the  Use  Tax  Ordlnanoa  oan  aPP^7«  ^  second  reason 
for  our  opinion  that  the  Use  Tax  Ordinance  is  inapplicable 
is  that  the  product  given  away  is  not  used  by  the  foreign 
corporation  at  all," 

0  P  I  N  X  0  H 


Section  5  of  our  Purchase  and  Use  Tax  Ordinance  defines  a  pur- 
ohaee  as  folloirs: 

"Sections,   ♦Purchaser •  ♦Retail  PurchnaeM  'Purchaae 
at  Retail,*   'Purchase*  means  any  transfer  of  title, 
exchange,  or  barter,  conditional  or  otherwise,  in 
any  manner  or  by  any  meens  iriiatsoevor,  of  tangible 
personal  property  for  a  consideration,* 

Section  7  defines  "use"  as  follows: 

"Section  7,  *U8e»*  *Use*  includes  the  exercise  of 
any  right  or  power  over  tangible  personal  property 
incident  to  the  ownersiiip  of  timt  pxroperty,  excopt 
that  it  does  not  include  the  sale  of  that  property 
In  the  regular  course  of  business," 

Section  15  provides  for  the  inpo&itlon  of  the  tax  in  the  follow- 
ing terms: 

"Section  15,  Imposition  and  Rate  of  Tax,  An  excise 
-tax  at  the  rate  of  1/2  of  one  per  cent  of  the  pur- 
chase price  thereof  is  hereby  imposed  on  the  pur- 
ciiase  by  any  person  of  tangible  persoxjal  property 
from  any  retailer  in  the  City  and  Coxmty  of  San  Fran- 
cisco, and  on  the  use  or  other  consumption  of  tangi- 
ble personal  property  in  eaid  City  and  County  pur- 
chased from  any  retailer  for  use  or  other  consump- 
tion therein," 

Applying  the  foregoing  Sections  of  the  ordinance  to  the  situa- 
tions ramitioned  in  your  letter,  it  appears  that  In  no  case  is  the 
purchase  tax  applicable  as  In  no  instance  is  there  a  transfer  of 
title  to  tangible  personal  property  within  this  City  and  County 
for  a  consideration. 

With  reference  to  the  use  tax  insofar  as  the  foreign  corpora- 
tions are  concerned,  in  no  oa.^e  does  the  use  tax  appear  to  be  ap- 
plicable as  in  no  instance  is  there  a  use  by  such  corporation 
within  this  City  and  County  incident  to  ownership,  as  in  each  situa- 
tion the  ownership  of  the  property  lias  been  transferred  to  the  re- 
tailer, under  the  decisioixs,  the  mere  transfer  of  the  property  to 
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VCf   retailer  oould  not  be  ooneldered  a  taxable  use.   (199  AIM.   376*) 

Insofar  as  the  retailers  are  ocnoorned,  althougb  they  are  the 
ultimate  users  of  the  property,  it  appears  that  there  is  no  taxable 
use  as  the  property  has  not  been  purchased  for  use  as  required  by 
Section  16  of  the  ordinance. 

You  are  therefore  advised  that  it  is  cty  opinion  that  neither 
the  San  Francisco  Purchase  nor  Use  Tax  is  applicable  \jnder  the  con- 
ditlona  set  forth  in  the  letter  tvom   Broneonf  Bronson  and  MoKlnnon* 

Respectfully  submitted, 

jOiiM  J,  0«T0OLE, 
CITY  ATTORMKY. 


Tot  Tax  Collector 
TJB 


-S- 
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April  14,  1948 


SUBJECT »      PUNNINQ  OOMMIiiSION  MAY  ACc:aPT  3TIPUIATI0N  IN  CONNSCTION 
WITH  APi'LlGAriOW  FOR  ZOHE  CliANGK  —  STIPULATION  THEN  CON- 
STlTUTii^  LIMTi'ATION  ON  CliAK/iOTER  OF   IMPROVKM£NTS  THAT  MAX 
BIS  PIACEP  ON  FROPiCKTY* 

Oentleoant 

This  will  acknowledge  receipt  of  your  recent  request  for  an 
opinion  as  follow st 

"As  you  are  aware.  Section  47  of  the  Zoning  Ordln»nco 
Bakes  provision  for  stipulations  and  states  that  the  re- 
classification  of  property  E»y  be  made  contingent  upon  the 
observRnco  of  such  stlpulaf-ions  by  the  applicants  or  their 
Buoceciboro  in  interest.     The  practice  of  the  City  Planning 
Ccnnlfision  in  recent  years  ikxs  been  to  require  the  appli- 
cant to  sign  a  notarized  covenant  establishing  his  agreement 
to  abide  by  the  conditions  tmd  providlrxg  that  the  asree:5xent 
shall  run  with  the  land  so  as  to  bind  svicceaaors  in  interest 
for  as  long  as  the   change  in  zoning  contingent  thereon  shall 
p]«evall«     These  covenants  are  tlien  recorded  and  thereafter 
are  also  placed  on  file  with  the  application  and  the  Oom- 
raisslon^s  Resolution  approving  the   change. 

"The  Coianlasion  has  instructed  me  to  request  and  obtain 
tnxA  you  an  opinion  as  to  the  legality  and  binding  effect  of 
stipulations  In  general,  since  scxne  doubt  has  been  expressed 
as  to  whether  they  could  be  enforced*" 

OPINION 

Section  47  of  Part  II,  Chapter  II,  Article  2   of  the  San  Pranolsco 
Municipal  Code  provides  as  follows: 

•SEC.  47,  Stipulations,  The  City  Planiang  Contalsslon, 
in  acting  on  any  application  for  reclassification  of  pro- 
perty  or  for  the  establishment  or  change  of  building  set- 
back lines,  may  accept  stipulations  in  writir;^  from  the  ap- 
plicant or  applicants  ahoxild  said  requested  i»eolassificatlon 
or  Chans©  be  granted,  as  to  the  character  of  the  Improvements 
wliioh  will  be  placed  on  said  property.  Said  stipulation  shall 
be  filed  with  the  Comnlsslon,  and  any  change  In  classification 
or  set-back  lines  affecting  said  property  may  be  made  contin- 
gent upon  the  conditions  contained  on  said  stipulations  being 
observed  by  the  applicant  or  applicants  or  by  his  or  their 
successors  in  Interest,  and  said  conditions  shall  be  included 
In  any  resolution  or  order  reclassifying  said  property  or 
changing  aet-baok  lines  thereon,  and  said  reclassirioatlon  or 
change  shall  at  all  times  be  and  remain  contingent  upon  the 
observance  of  said  conditions,  and  no  Improvements  shall  bo 
oonatruoted  thereon  In  violation  of  said  conditions*** 


XJhdor  the  provisions  of  Section  47  (supra)  the  City  Planning 
Commission  Is  expressly  authorized^  in  acting  on  any  application 
for  reolaaslflcatlon  of  projjerty  or  for  the  establishment  or  change 
of  huildiiitj  set-hack  liixes,  to  accept  stipulations  In  writing  as  to 
the  oharaoter  of  the  Improveaents  which  will  he  placed  on  the  pro* 
pertyr  and.  In  granting  the  requested  reclassification  or  change  on 
said  property  to  make  It  contingent  upon  the  conditions  contained  In 
said  stipulation  being  observed  by  the  applicant  or  his  successor  in 
Interest. 

I  believe  that  any  such  stipulation  may  be  legally  accepted  by 
the  City  Planning  Coonlssion  and«  iben  the  Commission  acts  upon  the 
^sls  of  such  stipulation,  it  constitutes  a  limitation  upon  the 
character  of  the  Improvements  that  may  be  placed  upon  the  property. 

Your  practice  of  recording  a  covenant  containing  reference  to 
the  flaot  that  the  stlpxilat'ion  was  entered  into,  and  ^nerein  the  ap* 
plloant  for  himself  and  his  successors  agrees  to  be  bound  thereby, 
is  an  excellent  one  •-  ther>eby  directly  putting  subsequent  purchasers 
on  notice  of  the  liaitatlon  affecting  the  character  of  Improvesient 
that  nay  be  placed  upon  the  premises* 

You  are  thus  advised  in  connection  with  your  Inqulxy  as  sub- 
Bitted* 

Very  truly  yours, 

JOHH  J.  O'TOOLi:;, 
CITY  ATTORNEY, 


Sot  City  Planning  ConBalssioKi* 


j^ici- 


April  14,  1948 

BUBJECTJ      police   rules,    AIvILND«Q:1;T  THLREOP  -   REWARDING  i!l..V,BERS    OP 
POLICIi   DEPAHTttlKNT  FOR   i;IiiriITORIOUS    OR   fSiKOIC   CONDUCT   NOT 
COMING   WrmiK  TiiE    PURVIEW    OF   FIRST  AJID  SECOND  DEGREE 
COiiAffiNDATION. 

Dear  Sir: 

In  your  letter  of  April  7,    1948,  addressed  to  me,   you  request  that 
I  consider  the  following  proposed  rule  to  be  known  as   "Rule  547.1": 

**Rule  547 «1.      The  Chief   of  Police  may,   with  the  approval  of 
the   Board,   and   on  i^coramendatlon  of  tlie  District  Captain  or 
other  Conimandin£;  Officer,   award  a  iusmber  two  days   off  with 
pay  when   It  appears   that  said  member  has  displayed  unusiially 
good  judgment,    Intelllt-ence  and  initiative   In  making  an  arrest 
for  a  felony  offense  linder  clrcvunstances  not  coming  wltiiln 
the  pvirvlew  of  first  and  second  grade  commendation  for  meri- 
torious conduct  as  set  forth  In  Rule  535." 

You  point  out  In  your  letter  that  this  rule  is  bein^^  predicated 
upon  the  authority  vested  in  the   Police  Commissi oners   as  stated  in 
Section  19  and  36.11  of  the   Crjirter  and  you  ask  ma   to  advise  you  on 
Its  legality  and  whether  or  not   this  rule   in  any  way  could  affect  tlio 
promotional  rights   of  members   of  the  Department, 

OPINIO  N 

Section  19  of  tlie  Charter,   which  establishes  the  authority  of 
boards  and  conanissiotis,    such  as  tl:»  Police  Commission,   to  zxtake  rules 
and  reijulatlona,    reads  in  part  as  follows j 

"(a)     To  prescribe  reasonable  rules  and  regulations  not 
inconsistent  with  this  cliarter  for  the  conduct  of   its  affairs, 
for  the  distribution  and  performance  of  its  business,   for  the 
conduct  and  iioverniaent   of   its   officers  and  employees,  and 
for  the  administration,   custody  and  protection  of  property 
under   its  control  and  books,   records  and  papers  appertaining 
to  its  affairs.     The  board  of  supervisors,   by   ordinance,   may 
provide  tl^at  rules  and  rei^uletlons  of  any  board  or  comjnlsslon, 
or  general  orders   of  any  department   head  Issued  by  authority 
of  any  board  or  commission  tlmt  are  of  general  public  con- 
cern shall  be  piibllshed  or  posted." 

Section  35.11  of   the  Charter  specifically  authorizes  the  Police 
Commission  to  make  rewards  for  heroic   or  meritorious   conduct,   reading 
at  follows: 

"Section  35.11.      On  the  recoftenendatlon  of  the  chief  of 
police,    the  commission  may  reward  any  awmber  of  the  depart- 
ment for   heroic   or   meritorious   conduct.     The  form  or  amount 
of  said  reward  to  be  discretionary  with  the  coaualsslon,  but 
not   to  exceed  one  month's  salary   in  any  one   Instance." 

It   is  clear  that  under  both  of  these  sections,   one  ijiving  the 
broad  authority  to  make  rules   (Section  19)   and   the   other  the  specific 
authority  to  reward  merdbera   of  the  department   (Section  35.11),   the 
Police  Commission  may  provide  in  its  rules  for  such  rewards  as   It, 
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In  ItB   judgment,   deems  fit,   subject  to  the  limitation  contained  in 
Section  35*11» 

The  proposed  rule  presented  in  your  reqtiest  does  not  follow  Section 
55.11   of  the  Chiarter.     This   section  places   the   authority  to  reward  the 
members   of  the  Department  for  heroic   or  niorltorious  conduct  in  the 
Commission  while  the  proposed  rule  places   this  autaority  in  the  Chief  of 
Police,    subject   to  the  approval    of   the  Conunlssion.      The   rule  should  be 
ebanged  to  read  as  follows: 

"The  Conunlssion  may,   upon  the  roconirnendotion  of  the  Chief  of 
Police,    and  on  recoimnendation  of  the  District  Captain  or 
other  cormaandin(j    officer,    award  a   raeraber   two  days   off  with 
pay  wlisn  it  appears   that  said  member  has  displayed  unusually 
good   judgment,    intelligence  and  Initiative    in  tnaking  an  arrest 
for  a  felony  offense  under  circumstances  not  cominfi  within 
the  purview  of  first  and  second  £;rade  conKaondatlon  for  meri- 
torious  conduct  as   set  forth  in  Rule   535." 

Answering  your  further  query  regarding  the  effect  that  this  rule 
would  have  on  the  promotional   rights   of  merribers   of  the  Department,    I 
advise  you  tliat  this   is  a  matter  over  which  yovir  Cottimisslon  lias  no 
Jurisdiction.     Section  146  of  the  Cliarter  makes  specific  provision  for 
additional  credits   in  promotional  examinations  for  members   of  the   Police 
Department  and  reads  in  part  as  follows t 

"(d)      In  addition  to  the  foro/jolm.:  credits  for  seniority, 
ten  per  cent  of  the  total  credits  allowed  for  said  examina- 
tions shall  be  allowed  for  ascertained  merit  and  meritorious 
public   service;    sixty  per  cent   of  said  ten  per  cent  to  be 
allowed  to  each  applicant  for  a  clean  record   in  the  depart- 
ment,  and  forty  per   cent   of   said  ten  per   cent  snail  be  the 
maximum  which  ir-ay  be  allowed  for  acts   of  meritorious  public 
service  according;  to  the   jud^jment  of  the  commission." 

Therefore,    I  advise  you  that  the  Civil  Service  Commission  had  th« 
sole  authority  to  decide  the  manner  in  which  acts   of  meritorious 
service  shall  be  applied  in  ascertaining  the  percentage  to  be  applied 
to  each  of  the  participants   in  promotional  examinations   in  the   Police 
Department. 

Since  receiving  your  request,    I  iiave  received  a  request  which 
covers  the  same  general  question  from  tiie   Secretary'    of  the  Police 
Commission,  which.   In  the   lit^ht  of  this  opinion,   will  not  be  necessary 
to  answer  and   I  will  send  a  copy  of  this   opinion  to  him. 

Respectfully  sulnaltted. 


CITY  ATTORNEY 


To I     Police  Department 
•at  Secretary  -  i^olloe  Cobm 
^^  Civil  iiervloe  Cotanlasion 
BJWJr 


t^f  o^ 


April  16,   1948 


10  AID  -         JE  OF  A  STATE 
„  ,:i~ONAL  A 

Gentlemen; 

This  office  is  in  receipt  of  your  request  for  an  opinion 
as  follows : 

R  E  .:^  U  E  S  T 

"AS  you  arc  undoubtedly  avtare,  there  will  appear 
on  th«  November  "ballot  Constitutional  AmencUnent  No. 
14  which  provides  in  effect  that  such  taxes  as  are 
now  lost  to  the  cities  and  counties  as  a  result  of 
exemptions  voted  by  the  Legislature  shall  be  iioade  up 
to  the  cities  aac  counties  by  subvention  froii  the 
State  out  of  the  general  /and.  These  exeai.ptlons  in- 
clude ti'^ose  granted  to  veterans,  colle4.,ea,  eleemosy- 
nary institutiona  and  v»elfare  Instltutiona, 

"It  la  estimated  tliat  sueh  a  subvention  would 
yield  approximately  ^;j2,220,000  to  the  City  and  County 
of  San  Pranolseo  annually. 

"SupeiTVisor  Mancuso  considers  this  a  desirable 
amendiaentj  one  wiioh  woul.'  be  of  <.;reat  benefit  to  the 
City  and  County  of  San  Francisco,  and  desires  to  be 
informed  whether  or  not,  in  aid  of  a  carr-palgn  for  its 
adoption  by  the  electorate,  an  appropriation  may  be 
made  froci  City  and  County  funds." 

OPINION 

Several  years  ago  a  similar  request  was  received  by  this 
office  and  I  '«rote  an  opinion  numbered  160-A,  dated  June  20,  1927, 
i'he  law  has  not  chan^:,ed  since  the  vv-riting  of  that  opinion,  so  I 
quote  therefrom  as  follows : 

"The  validity  of  the  acts  of  a  zmniclpal  corporation  are  de- 
termined by  an  examination  of  1  he  charter  or  law  defining  its  powers, 

"Jud^e  Dillon  In  his  work  on  Municipal  Corporations  has 
elaborately  set  forth  the  extent  of  power  of  a  municipal  corporation i 

"♦It  is  a  general  and  undisputed  proposition  of 
law  that  a  municipal  corporation  possesses  and  can 
exercise  the  following  powers,  and  no  others:  First, 
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"those  granted  In  express  words j  second,  those 
necessarily  or  fairly  Implied  In  or  incident  to 
the  powers  expressly  granted;  third,  those 
essential  to  the  accompllsl-vment  of  the  declared 
objects  and  purposes  of  the  corporation,  -  not 
simply  convenient,  but  indispensable.  Any  fair, 
reasonable,  substantial  doubt  concerning  the  exis- 
tence of  power  Is  resolved  by  the  courts  against 
the  corporation,  and  the  power  is  denied.  Of  every 
municipal  corporation  the  ciiartor  or  statute  by 
which  it  Is  created  is  its  organic  act.   lieither 
the  corporation  nor  its  officers  can  do  any  act,  or 
j2iake  any  contract,  or  Incia^  any  liability,  not 
authorized  thereby,  or  by  so  le  lej.^lslative  act 
applicable  thereto*   All  acts  be,yond  the  scope  of 
the  powers  granted  are  v.  id,  ivluoh  less  can  any 
power  be  exercised,  or  any  act  done,  which  is  for- 
bidden by  charter  or  statute.  These  principles  are 
of  transcendent  importance,  and  lie  at  the  foundation 
of  the  law  of  municipal  corporations.  Their  reason- 
ableness, their  necessity,  and  tiieir  salutary  charac- 
ter Ixave  been  often  vindicated,  but  never  aiore  foaroi- 
bly  than  by  the  learned  Chief  Justice  Shaw,  who, 
speaking  of  ijiunicipal  and  public  corporations,  aays: 
"ihey  can  exercise  no  powers  but  those  wLiLch  are  con- 
ferred upon  them  by  Lhe  act  by  wi:iioh  they  are  consti- 
tuted, or  such  as  are  necessary  to  the  exercise  of 
their  corporate  powers,  the  perforaiance  of  their 
corporate  duties,  and  the  acooiuplishjaent  of  the  piar- 
poses  of  taeir  association,  liiis  principle  is  de- 
rived from  the  nature  of  corporations,  the  mode  in 
which  they  are  organized,  and  in  which  their  affairs 
must  be  conducted,'" 

"In  the  recent  case  of  .  I  INKS  vs.  DEL  VAiJjE,  73  Cal,  Deo.  661, 
the  court  held  that  the  Loo  Angeles  City  Charter  did  not  give  to  tli© 
Board  of  i'ubllc  Service  Co^naiissloners  the  power  to  expend  money  for 
publicity  purposes  in  a  bond  oaoipal^^ii  inavigurated  for  the  purpose  of 
extending  the  public  utilities  of  this  municipality.  In  this  case, 
the  court  stated: 

"'xhe  ploadintis  herein,  as  well  as  tirjie  result 
of  the  election,  show  that  tie  sentiment  existing 
amont  the  electors  of  said  city  as  to  the  advisa- 
bility of  issuing  said  bonds  was  divided,  Vi'hile 
the  proposition  to  issue  bonds  received  a  aiajorlty 
of  the  votes  case  at  the  election  it  did  not  receive 
a  two- thirds  favorable  vote  as  required  by  the  statute 


"'in  order  that  the  bonds  might  be  issued.   It  must 
be  conceced  that  the  ©lectors  of  aaid  city  opposing 
said  bond  issue  had  an  equal  rli;ht  to  and  Interest 
in  the  funds  in  said  power  fund  as  those  who  favored 
said  bonds.  To  use  aaid  public  funds  to  advocate 
the  adoption  of  a  proposition  which  was  opposed  by  a 
large  nuraber  of  said  electors  would  be  manifestly  un- 
fair and  unjust  to  the  rie;iA.ts  of  said  last-naraed 
electors  and  the  action  of  the  board  of  public  service 
corainlssionera  in  so  doln,^  cannot  be  sustained  unless 
the  power  to  do  so  is  given  to  said  board  in  clear  and 
unmistakable  language.  As  already  stated,  iwe  find 
nothing  either  in  the  charter  of  the  city  or  in  any 
statutory  enactment  or  otherwise  vrhlch  confers  such 
authority  upon  aaid  board  of  public  service  commissioners,' 

"This  sets  forth  the  theory  upon  ishich  appropriaticns  such  as 
that  in  the  instant  case  must  be  rejected.  Since  the  Charter  of  the 
City  and  County  of  San  Francicco  does  not  give  the  Board  of  Super~ 
vlaors  the  power  to  nials  such  an  appropriation,  the  Board  of  Super- 
visors is  without  power  to  do  so,  even  thovigh  the  appropriation 
might  be  a  meritorious  one.** 

I  aai,  thei'sfore,  of  the  opinion  that  such  an  appropriation 
would  be  illegal. 

Very  truly  yours, 

JNO.  J*  O'TOOLE 

CITY  ATTORNEY 

TO  J      BOARD   OF  SUPERVISORS 

City  Hall,  San  Francisco  2, 

CCl      MAYOR   ELMHR   E,   ROBIi^ON 

City  Hall,   &An  J^^anclaco  2. 

CWD 


V/^ 


^ 


April  16,  1948 


SUBJECT  I   COlt'PENSATION  OP  DOCTORS  AND  PSYCHIATRISTS  Er>?  PLOYED 
BY  JUVENILE  COURT  DEPARTMENT  CALLED  TO  TESTIFY  AS 
EXPERT  WITNESSES  BEFORE  SUPFRIOR  COURT. 


Gentleman: 

This  office  is  In  receipt  of  your  request  for  an  opinion 
as  follows: 

"The  doctors  assigned  to  the  Juvenile  Court  De- 
partment have  raised  a  question  regarding  an 
Opinion  rendered  by  the  Olty  Attorney  under  date 
of  f-^ay  8,  1947,  which  concerns  the  compensation  of 
doctors  and  psychiatrists  of  the  Juvenile  Court 
Deoartment  who  are  called  upon  to  testify  In  cer- 
tain cases. 

"It  might  be  well  for  me  to  emphasize  that  the 
oases  wherein  the  doctors  and  psychiatrists  are 
called  to  testify  fall  Into  two  classes: 

"1.   Those  cases  where  the  Court  Is  sitting  as 

the  Juvenile  Court  to  determine  matters  in  connection 

with  a  minor  who  is  a  ward  of  the  Court, 

"2,  Those  eases  where  the  Court  is  sitting  as  a 
Superior  Court  in  the  trial  of  a  criminal  matter 
concerning  an  adult  in  which  the  ward  is  the  com* 
plaining  witness.   In  such  cases  the  doctors  or 
psychiatrists  may  be  called  to  pive  expert  testi- 
mony regarding  the  results  of  an  examination  which 
they  have  made  of  the  ward.   I  might  point  out  that 
until  recent  years  these  cases  were  tried  at  the 
Hall  of  Justice,  but  the  practice  has  been  in 
recent  years  to  try  these  cases  at  the  Juvenile 
Court  Building, 

"It  should  be  clearly  understood  that  the  doctors 
and  psychiatrists  are  paid  through  the  Juvenile 
Covirt  Department  budget  on  a  part-time  basis,  five 
day  22  hour  week, 

"Therefore,  the  question  to  keen  in  mind  is,  if 
the  doctors  are  called  upon  durin/r  the  period  of 
time  (the  morning  hours)  for  which  they  are  com- 
pensated by  the  Juvenile  Court  Department,  would 
they  be  allowed  compensation  from  the  Superior 
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Covirt  Deoartment  to  cover  the  services  rendered 
In  giving  testimony  during  the  same  period  of 
time,  namely  the  morning  hours  v hile  they  are 
paid  through  the  Juvenile  Court  Department. 

"The  other  question  to  be  considered  is  in 
instances  when  the  doctors  and  psychiatrists 
are  called  to  the  Court  in  the  afternoon  are 
they  Justified  in  securing  comoensation  for  the 
tine  engaged  in  providing  expert  testimony, 

"v  ould  you  kindly  advise  me  as  to  whether  the 
doctors  and  psychiatrists  are  to  be  compensated 
from  the  Superior  Court  funds  when  called  to 
testify  in  the  above  types  of  cases?   No  doubt, 
the  Superior  Court  Deoartment  should  be  con- 
tacted in  this  resoect," 


OPINION 


The  opinion  rendered  to  you  on  May  8,  1947  only 
covered  the  case  wherein  doctors  or  psychiatrists  employed 
by  the  Juvenile  Covirt  Department  are  called  uoon  to  testify 
before  the  Juvenile  Court  in  matters  directly  related  to  the 
ward  and  my  opinion  was  that  in  auch  a  case  the  doctors  or 
psychiatrists  were  performing  a  duty  for  which  they  were  employed 
in  the  Juvenile  Court  Department  and  were  therefore  not  entitled 
to  be  compensated  for  such  a  service  unless  the  service  was  to 
be  oerformed  during  the  hours  that  they  were  not  on  duty. 

The  case  where  a  doctor  or  psychiatrist  of  the  Juvenile 
Court  Deoartment  is  called  uoon  to  testify  before  the  Superior 
Court  (as  distinguished  from  the  Juvenile  Court)  in  a  criminal 
matter  directly  involving  an  adult  wherein  the  ward  is  involved 
only  indirectly  as  a  comolaining  witness,  presents  an  entirely 
different  sittxation.  The  doctor  or  psychiatrist  is  called  upon 
to  give  expert  testimony  in  such  cases  based  upon  a  physical 
examination  made  of  the  ward.   When  the  doctor  or  psychiatrist 
is  called  upon  to  rdve  expert  testimony,  before  the  Superior  Court 
in  such  a  case,  he  is  actin^r  beyond  the  scope  of  his  duties  as 
an  emoloyee  of  the  Juvenile  Court  Department. 

Section  1871  of  the  Code  of  Civil  Procedure  deals  with 
expert  witnesses,  their  aonointment  by  the  court  and  their 
oonpensation,  and  provides  in  oart  as  follows: 

"vVTienever  it  shall  be  made  to  app  ar  to 

any  coiirt  or  Judge  thereof,  either  before  or 
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during  the  trial  of  any  action  or  proceeding, 
clYll,  criminal,  or  Juvenile  court,  pending 
before  auch  court,  that  expert  evidence  is, 
or  will  be  required  by  the  court  or  any  party 
to  such  action  or  proceeding,  such  court  or 
Judge  may,  on  motion  of  any  oarty,  or  on  motion 
of  such  court  or  Judge,  aopoint  one  or  more 
experts  to  investigate  and  testify  at  the  trial 
of  such  action  or  proceeding  relative  to  the 
matter  or  matters  as  to  which  such  expert  evi- 
dence is,  or  will  be  required,  and  such  court 
or  Jud  e  may  fix  the  comoenaation  of  such  expert 
or  experts  for  such  services,  if  any,  as  such 
expert  or  experts  may  have  rendered,  in  addition 
to  his  or  their  services  as  a  witness  or  witnesses, 
at  such  amount  or  amounts  as  to  tbe  court  or 
Judge  may  seem  reasonable* 

"Compensation,   In  all  criminal  and  Juvenile 
court  actions  and  proceedings  such  comnensatlon 
so  fixed  shall  bo  a  charge  against  the  county 
in  which  such  action  or  proceeding  is  pending 
and  shall  be  paid  out  of  the  treasury  of  such 
county  on  order  of  the  court  or  Judge.   In  all 
civil  actions  and  proceedings  such  compensation 
shall,  in  the  first  instance,  be  apportioned  and 
charged  to  the  several  oarties  in  such  propor- 
tion as  the  court  or  Judge  may  determine  and  may 
thereafter  be  taxed  and  allowed  in  like  manner 
«8  other  costs." 

From  the  above  quoted  portion  of  Section  1871,  it  appears 

that  a  doctor  or  psychiatrist  who  is  called  upon  to  give  ex- 
pert testimony  is  entitled  to  be  compensated  for  such  services 
if  pursuant  to  Section  1871  of  the  Code  of  Civil  Procedure  the 
doctor  or  psychiatrist  is  specifically  appointed  by  the  Judge 
of  the  Superior  Court  to  testify  at  the  trial  as  an  expert. 

It  should  be  remembered  however,  that  the  doctors  and 
psychiatrists  are  employed  by  the  City  and  County  of  San  Francisco 
on  a  part-time  basis— that  Is,  a  five-day,  twenty-two  hour  week 
and  are  therefore  required  to  be  on  duty  twenty-two  hours  each 
week  in  the  Juvenile  Court  Department.   The  time  during  which 
such  doctors  and  psychiatrists  are  called  upon  to  testify  before 
the  Superior  Court  in  a  criminal  matter  and  for  which  they  are 
compensated  in  accordance  with  Section  1871  of  the  Code  of  Civil 
Procedure  is  not  to  be  considered  time  during  which  they  are  on 
duty  in  the  Juvenile  Court  Department  of  the  City  and  Coimty  of 
Sam  Francisco. 

Hespectfully  submitted. 

Tot  Juvenile  Court  Dept,  CITY  ATTORNEY 


April  19«  1948 
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SUBJECT »      PIAH  I   '"  '  '.'-IZn  3i2lVICE  BOAiiDj   VALID  INSOFAR  AS  ALL  DULY 
LIC:>i*..  '-J  AIU2   F JiluiTTIilL  TO  JOII^;    IKVALIL  INSOFAR 

A3   n  ^,__    -.-_    .'iiO^iiiJ..  i'^OK   ui^li<'ORM  KATKS   Or'  CO;.iPJSIJSATION 
FOa  AXtL  iiOCj-'OtiS, 

a«ntlem«ns 

This  will  acknowledge  i?eoelpt  of  your  request  Tor  an  opinion  aa 
follows: 

"She  iiealtii  Service  Board  has  adopted  and  the  Retirement 
Board  has  under  oonsideration,  pursuant  to  Subdivision  S  (a)(3) 
of  Section  172.1  of  the  Cnarter,  Flan  #1  as  amended,  lor  the  ren- 
dering of  medical  care  to  raiaiioipal  employees.  The  Retirement 
Board  is  scheduled  to  act  on  the  proposed  plan  at  its  regular 
noeting  on  Wednesday,  April  21st ,  1946* 

"In  a  report  to  the  Retirement  Board  aa  Flan  #1  as  amended, 
Aetuary  Ralx)h  H*  lielson  of  the  Hetiz^ement  bystem  has  stated  that 
th«  plan  **»eet8  with  Btandax*ds  tmder  whioh  the  Boai?d  (Retirement) 
previously  judged  and  approved  Plan  #1",  except  for  two  questions 
w'nioli  are  embodied  in  the  following  paragraphs: 

"(.iueation  Wo,  1<  Paragraph  15  of  Plan  1  has  had  the  word 
»aiay»  substituted  for  'shall*  in  the  phrase  that  every  licensed 
doctor  in  San  Francis oo  'may  be  invited  by  the  Health  Service 
Board  to  join  the  professional  staff* ,  Mr,  Welson  states  that: 

•One  would  infer  from  this  paragraph  that  the  Health 
Service  Board  had  the  option  of  permitting  doctors 
to  join  the  profoaaiojxal  staff,  and  that  it  might 
not  ooapiy  with  the  provision  in  Section  172,1  (a)(2) 
that  "any  duly  licensed  physician  shall  have  the  right 
to  furnish  medical  service. ••••*** 

"It  was  the  intent  and  desire  of  the  Board,  in  changing  the 
word  from  •shall*  to  *raay*,  not  to  prevent  any  lictmsed  doctor 
In  S€in  Francisco  who  woiild  abide  by  the  Health  Service  rules  and 
regulations  from  becoming  a  member  of  the  Health  Service  System 
panel,  bxrt  it  was  the  intent  to  eliminate  the  necessity  of  inviting 
every  licensed  physician  in  San  Francisco  to  Join  the  panel,  !I^his 
point  arose  out  of  the  fact  that  a  goodly  ntonber  of  doctors  in  San 
Francisco  at  the  prescait  time  aro  not  in  sympathy  \7ith  the  Health 
Service  System,  i'he  Board  cotad  see  no  advantage  to  the  Health 
Service  System  in  making  an  invitation  to  such  doctors  only  to 
have  the  invitation  turned  down.  As  it  is,  any  licensed  i^y- 
sician  who  applies  and  agrees  in  writing  to  the  rules  and  regula- 
tions of  the  health  Service  Systom  will  be  accepted  as  a  panel 
doctor.  In  addition,  under  the  Plan,  a  member  may  go  to  any 
licensed  physician  not  a  member  of  the  panel  and  be  reimbursod 
according  to  the  foe  aohedule  provided  for  the  non-panel  doctors* 


"OPIiaON  RiiXiUE3a"iil>:  Is  tlia  change  In  wording  from  'shall* 
to  'May*  relative  to  Inviting  of  licensed  doctors  in  San  Fran- 
cisco to  join  the  Health  Service  panel,  in  paragraph  15,  line  4. 
Plan  No.  1  as  amended,  within  the  provision  of  Section  172.1  (a) 
(2)  of  the  Charter? 

"Question  No.  2»  In  paragrajAx  58  (b)  of  Plan  1  as  amended, 
lir.  Kelson  states,  the  langiiage  — 

•migjit  well  result  in  units  of  one  value  with  respect  to 
menbers  of  the  professional  staff  (panel)  and  aaiother 
value  with  respect  to  payments  to  the  non-staff  (aon- 
panel)  doctors.* 

"Mr.  Nelson  raises  the  question  as  to  ^rtaether  the  arrange- 
ment Tirill  comply  with  Section  172,1  (a)(2)  which  says  that  »any 
duly-licensed  physician  •  •  •  shall  have  the  right  to  furnish 
such  services  or  medical  supplies  at  uniform  rates  of  compen- 
sation to  he  fixed  by  the  Board*. 

"Because  of  the  mass  resignations  of  some  850  San  Francisco 
doctors  from  the  professional  staff  (panel)  of  the  Health  Service 
System  in  November,  1947,  leaving  90- odd  doctors  on  the  panel,  an 
emergency  situation  came  into  existence  within  the  Health  Service 
System,  The  Board  raade  evory  eff 03*t  to  try  and  have  tlie  resigned 
doctors  retuiT.  to  the  panel,  without  success.  So  as  not  to  work 
a  iiardaiiip  on  the  liealth  Service  System  members  whose  doctors  have 
resigned  from  the  panel,  the  Health  Service  Board  has  devised  an 
Indemnification  system  in  conjunction  with  and  as  part  of  Plan  1. 

"Under  Plan  1  as  amended,  the  meaber  may  go  to  a  doctor  on 
the  panel  and  the  doctor  will  be  reimbursed  according  to  the 
Health  Service  fee  schediile.  If  the  member  does  not  want  to  go 
to  a  panel  doctor,  and  desires  to  go  to  a  non- panel  doctor,  he 
may  do  so.  However,  the  non-x)anel  doctor  will  bo  reimbursed  only 
up  to  the  Health  Service  System's  fee  schedule,  after  the  panel 
doctors  have  first  been  reimbursed.  Thus,  the  rates  of  compensa- 
tion to  the  panel  doctors,  who  have  agreed  to  abide  by  the  Health 
Service  rules  and  regiaations,  are  uniform.  Likewise,  the  rates 
of  canpaasation  to  the  non- panel  doctors,  who  have  not  agreed  to 
abide  by  the  Health  Seirvice  System  rules  and  regulations,  are 
\uxifona  to  such  doctors,  although  it  is  possible  that  when  the 
sum  left  over  after  paying  the  panel  doctors  the  full  unit  value 
Is  not  sufficient  to  pay  the  full  unit  value  to  the  non-panel 
doctors,  such  non-panel  doctors  would  receive  a  lesser  pro-rata 
fee  than  paid  to  the  panel  doctors.  However,  the  fees  paid  to 
the  doctors  on  the  panel  are  uniform  as  to  the  doctors  on  the 
panel,  and  the  fees  paid  to  the  non-panel  doctors  are  uniform 
as  to  the  fees  paid  to  the  non-panel  doctors. 

"OPINION  RS^UESa'KDt   Is  the  method  set  forth  in  paragraph  38 
of  Plan  1  as  amended  for  the  reiilsrsement  of  the  panel  and  non- 
panel  doctors  within  the  provisions  of  Section  172.1  (a)  (2)  of 
the  Cliurter? 


"Although  the  Health  Service  Board  is  aware  of  the  heavy 
demands  on  the  time  of  both  yourself  and  your  s  taff ,  would  it 
be  possible  to  obtain  a  reply  to  the  above  two  questions  prior 
to  the  April  21st  meeting  of  tiie  Retirement  Board?" 

OPINION 

Section  172.1  provides  in  part  as  follows: 

"Subdivision  3.  The  board  sMll  have  powerx   (a)  By 
a  two-tairds  vote  of  the  entire  membership  of  the 
board  to  adopt  a  plan  or  plans  for  rendering  medical 
care  to  raernbors  of  th«  system,  or  for  the  ind<Mnnifi» 
cation  of  the  cost  of  said  care,  or  for  obtaining 
and  carrying  insurance  against  such  costs,  provided! 
1»   •••••• 

2«  Any  duly  licensed  physician,  surgeon,  person 
licensed  to  treat  hxuoan  diseases  without  the 
use  of  drugs,  dentist,  nurse,  pharmacist, 
hospital  or  other  agency  of  medical  care  shall 
have  the  right  to  fuxniish  such  services  or  medi- 
eal  supplies  at  xmiform  rates  of  compensation 
to  be  fixed  by  the  board?" 

In  connection  with  laonbershlp  on  the  "Professional  Staff",  \inder 
Plan  1,  paragraptis  11  and  15  provide  as  follows: 

"11.  PROPESSIOliAL  STAFF:  A  Professional  Staff  may 
be  formed,  each  member  of  ifdiich  shall  be  a  legally 
qualified  doctor  of  medicine  holding  a  valid  and 
vinrevoked  certificate  to  practice  medicine  and  sur- 
gery under  the  provisions  of  the  Business  and  Pro- 
fessions Code  of  the  State  of  California  and  whose 
acts  and  service  rendered  hereunder  shall  be  perform- 
ed in  accordance  with  the  provisions  as  to  professional 
conduct  prescribed  by  the  statutes  of  the  State  of 
California  re<Tulatlng  such  professional  conduct  and 
services.  Said  Professional  Staff  members  shall  consist 
of  those  doctors  of  medicine  who  have  heretofore  agreed 
In  writing  to  become  members  of  said  staff  together 
with  any  other  legally  qualified  doctor  of  medicine 
as  herein  defined,  who  will  agree  in  writing  to  abide 
by  the  provisions  of  this  Plan  and  the  Rules  and  Regu- 
lations and  compensation  schedules  adopted  by  the  Health 
Service  Board  and  said  doctors  shall  be  paid  propor- 
tionately to  the  service  rendered  by  eaoix  on  a  Unit 
System  based  upon  the  standard  fee  schedules  adopted 
by  the  Health  Service  Board." 

"16.  ALL  DOCTORS  INVITBD  TO  JOIN  STAFF,  Every  doctor 
of  Medicine  resident  in  San  Praiicisoo  holding  a  valid 
and  unrevoked  license  to  practice  medicine  and  surgery 


under  the  provisions  of  the  Business  and  Profes- 
sions Code  of  the  State  of  California  may  be  in- 
vited by  the  Health  Service  Board  to  join  the  Pro- 
fessional Staff  and  upon  application  shall  be  added 
to  the  Professional  Staff  provided  he  agrees  In 
writing  to  the  provisions  of  this  Plan  find  to  the 
rules^  regulations  and  compensation  schedule  as  pro- 
vided for  the  govomment  of  the  Staff." 

When  these  two  paragraphs  of  Plan  1  are  veAd   together  It  appears 
clear  t^iat  while  paragraph  15  does  provide  In  effect  that  every  duly 
licensed  doctor  may  be  invited  by  the  Health  Service  Board  to  Join 
the  professional  staff,  vmder  paragraph  11  thereof  every  duly  licensed 
doctor  is  ."^ven  the  absolute  rl^^ht  and  privilege  of  joining  the  pro- 
fessional staff,  if  he  deaij^es  to,  upon  agreeing  in  v;rltlng  to  abide 
by  the  rules  and  regulations  and  compensation  schedules  adopted  by 
the  Health  Service  Board* 

Therefore,  in  answer  to  your  first  ingitiry^  X  would  state  that 
In  view  of  the  fact  that  all  duly  licensed  doctors  are  privileged  to 
join  the  professional  staff  under  Plan  I,  the  pliin  in  this  particular 
Is  in  conformity  velth  the  requirements  of  the  provisions  of  Section 
172.1  (a)(2)  of  the  Chtxrter. 

You  next  ask  whether  Plan  I  Is  violative  of  the  Oiiarter  insofar 
as  it  permits  of  one  method  of  compensation  of  the  professional  staff 
(panel  doctors),  aaa  aiiother  method  of  compensation  with  respect  to 
non-staff  (non-p&nel)  doctors. 

In  this  connection  paragraph  36(b)  of  Plan  I  provides  as  follows: 

»*S8(b)  IJ^EMHIFICATION.  Bach  laonth  laembers  of  the 
Professional  or  Consultant  Staffs  shall  be  compen- 
sated to  the  full  extent  of  the  Board's  fee  schedule, 
as  liialted  by  Paragr^tphs  IB,   15  and  SI  of  this  Plan, 
before  makir^  such  sums  in  excess  of  that  nesded  to 
meet  Professional  or  Consultant  Staff  obligations 
available  to  subscribers  obtaining  ths  services  of 
maw  Professional  or  non-Consultant  Staff  doctors; 
provided,  that  no  funds  in  any  one  month  shall  be 
transferred  to  the  Medical  Fund  of  the  next  suoceed- 
xiiZ,  axonth  until  the  subscribers  obtaining  the  services 
of  non-Professional  or  non-Consultant  Staff  doctors  have 
obtained  the  full  benefits  in  that  month  to  which  they 
may  be  entitled  under  this  section  or  paragraph;"* 

It  will  be  noted  that  Section  172,1  (a)(2)  provides  in  effect 
that  any  duly  iicer*sed  vioctor  shall  have  the  right  to  furnish  "such 
services  or  medical  supplies  at  uniform  rates  of  compensation  to  be 
fixed  by  the  board".        

The  language  "uniform  rates  of  ooanpensation",  in  the  Charter,  has 
reference  to  the  oompensatlon  to  be  paid  all  duly  licensed  doctors  who 
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p«rform  aervloes  under  any  ijarticular  plan,  and  does  not  permit  of 
differentiating  between  different  classes  of  doctors  In  measuring 
oompensatlon* 

Therefore,  In  answer  to  your  second  Inquiry,  I  would  state  ttiat 
the  attempt  to  differentiate  between  doctors  In  the  matter  of  their 
oompensatlon,  as  set  forth  in  Plan  I,  would  be  violative  of  the  pro- 
visions of  Section  172*1  (a)  (2)  of  the  Charter  which  requires  that 
all  licensed  doctors  be  paid  at  uniform  rates  of  compensation^ 

You  are  thus  advised  In  connection  with  your  Inquiries  as  stds- 
altted. 

Respectfully  submitted, 

JCftiU  J.  Q*'£OOL& 
CITY  ATTORNEY. 


Tot  Health  Service  System 
61  Orove  Street 
San  Francisco,  California 


J-  /c^ 


April  19,    1948 

SUBJECTi      FISH  AMD  GAI4EJ    PhOPAGATION  AND   PHEVEKTIONj    USE    OP  COUHrY»S 
SHARE   OP  FINES   FOR   FURC;iASI?IO  A   MOVING    PICTURE    PROJECTOR. 

Gentlemen; 

iffe  have   your  request  for  an   opinion  as   follows: 

"Under  the    terms   of   Ordinauce  No.   1651   (Series   of    1039),    copy  of 
which  is  attached  hereto.  District  Council  j:o,   7  of   the  Asaocl- 
ated  Sporta^nen  of  California    iae  been  appointed  as   the  agent 
to  supervise,   for  and  on  behalf  of  the  Board  of  Supervisors   of 
the  City  and  Couiity   of  San  Francisco,    the   propa^^ation  of  fish 
and  rjamo   within  said  City  and  County  and  from  ti:ae   to  time 
expend  such  moneys  as  inay  be  allocated  to  said  Dlatrict  Coun- 
cil Ko,   7   of  said  Associated  Sportsi.ien  of  California  from  the 
moneys  provided  for   in  section  48   of  said  Fish  and  Gani©  Code 
for   the  propagation  of  fish  and  j^ame   in  the  City  and  County 
of  Son  Francisco. 

"Under  date  of   January  30,   1943,   there  was  addressed  to  the 
iJoard  arid  referred  to  the  Finance  Committee  a  conraunicatlon 
from  the   Associated  Sportsraen,    District  Council  ho,   7,   request- 
ing an  allotment   of   fines  moneys  for  the  purchase  of  a  16  inia. 
moving  picture  projector  and  necessary  equipment   to  be  used 
by  the  Council  to  exhibit  pictures   to   Juniors  and  adults   in 
the  City  and  County  of  San  Francisco   on   the   subjects   of  fish, 
wild  life   and  natural  resources    of   the  State   of  California, 

"As  soon  as  possible  will  you  please  inform  the  Finance 
Committee  whether  or  not  such  an  allotment   is  a  proper  expendi- 
ture under  section  48  of  the  pieh  and  Gonne  Code." 

OPINION 

Section  43  of   the  Pish  and  Gaaio   Code   reads  as  follows: 

•*§  48.  Disposition  of  fines  and  f orfeit\u?es:   County  contracts 
for  expenditure:    Purchase   of   property,      Unlessotherwlse  pro- 
vided all  fines  and  forfeitures    imposed   or  collected  in  any 
of  the   courts    of   this  State   for  violations   of  aiiy  of  the   pro- 
visions  of  this  code  enforced  by  the  coiumisslon  or  any  other 
law  providing  for  the  protection  or  prosorvatlon  of  birds, 
mammals,   fish,   mollusks,    or  crustaceans,   shall  be  paid  by  the 
court   imposlnc  or   colloctia,:;^   tiie    sa;.ie  as  follows:    one-half  to 
the   commission  or  someone   desit^riated  by  it  for   that  purpose, 
and  all  moneys   so  collected  by  the   cotamlaslon  smll  be  paid 
into   the   State  treasury  to  tiia   credit   of  the   Pish  and  Gam« 
Preservation  Fund;   and   one-half  to  the  county   in  which  the 
offense  was  committed,   which  raay  be   placed  in  a   county  fish  and 
gams   propaj^ation  fund  and  expended  for  propa£;atioa  and   conserva- 
tion of  fish  or    game,   or  both,   within  tlie   county  under  the 
direction  of  tae  board  of  euporvisors;   provided,   tLiat   the  board 
of  supervisors   of  said  county  floay  enter   into  written  agreements 
with  the  board  of  supervisors   of  one  or  taore  other  counties  for 
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th«  expenditure   of  such  funds   for  propagation  and  conserva- 
tion purposes   in  either   or  any  of  s&ld  counties   for   the    joint 
benefit   of   said  counties   as    tli©    Judi'^nent   of   said  boards   of 
supervisors  inay  direct*    .*••'* 

The  Intent   of  the   Legislature   in  its  use  of  the  words   "propagation 
and  conservation"   in  connection  with  the   use   of   the   county's   share   of 
the   money   is  not   expressly  defined.      However,    in  defining  the  authority 
of   the    State   Fish  and  Game   Commission  these  words  are  used  In  the  follow- 
ing manner: 

"§  31.      Expenditures   for  research,    field  Investi^jation  and 
statistics.     The   cotrunisslon   simll  expend  such  funds  as  may 
be  necessary  for  bloloijical  research  and  field  lnvestl£*ation 
and  for  the  collection  and  diffusion  of  such  statistics  and 
Infornatlon  as   shall  portain  to  the   conservation,   propaj^atlon, 
protection  and  perpetuation  of  birds  and  the  nests  and  et;g8 
thereof,   mammals,   fish  and   the  e^^ijs  thereof,   mollusks,   and 
crustaceans." 

In  considering  those  two  sections,    it  appears  that  the  intent   of 
the   Lejjislature  was  that  funds  n&y  b£  expended  by  the   state  and  the 
sevaral  counties   for  the  purpose   of   propa^^aTTon  and  conservation  of 
fish  or  t;atn«»    or  both.     Section  31  permits   expondltures  for   "diffusion 
of  statistics   and   information  as   shall  portain  to  the   conservation, 
propagation,   etc."     Section  31  deals  with  expenditures   made  by  the 
State  Fish  and  Game  Commlsalon.      However,    in* the  absence   of  any  express 
lifTiltatlons    on  the   counties    it  appears    that  the   counties    nay  likewise 
spend   tlieir   share   of  allotted  funds   for   purposes  which  pertain  to   the 
conservation  and   propagation  of  fish  or  came.      If  the  proposed  expendi- 
ture for  a  projector  is   in  connection  with  an  educational  campaign 
to  foster  the    propa^jatlon  and   conservation  of  fish  or  i',B.mQ  within  the 
City  and  County,    it  appears   to  be  proper  under  the  existing  law. 

In  your  request  for  this   opinion,   attention  Is  directed  towards 
ordinance   No,    1651   (Series   of  1339)   which  ordinance  autnorizos  District 
Council   No.   7   of   the   Associated  Sportsmen  of  California   to  act  as  agent 
of  the  board  of  Supervisors   to  supervtso   the   pro^a.^ation  of  fish  and 
game   within   the   City  and   Coiinty  and  from  t itae   to   t f kw   expond  such  moneys 
«■  may  be  allocated  to   said  District  Council  No.   7  under  Section  43   of 
the  State  Pish  and  Game  Code,     An  examination  of  the  attached  ordinance 
(#1651  Series   1939)   aui^gests  that  two  thlnj^s  are  recommended  J    (1) 
Ordinance  1661  should  be  amended  to  add  the  word  "conservation"  where 
appropriate   and   (2)    In  view  of  the   fact   that  District   Council  Ko,   7 
have  expressly  requested  authority  to  spend  funds  for   the   proposed 
projector,    it  appears   proper  for   the  Board  of  Supervisors   to  pasa  a 
resolution  authorising  such  expenditure. 

Respectfully  submitted. 


CrrY  ATTORICEY 
To:   Board  of  Supervisors 
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April  21,   1948 


SUBJECT:      ANMUAL  SATARY  ORDINANCE,    ADMIMISTRATIVK   PROVISIONS, 
DISCRETION  A?*D  DOTIES   AS  TO  WORKING  C0NDITI0»8, 
UNDER   CHARTER   SKCTIOt*   161. 


(l«ntlemen: 

You  have  asktd  for  answi^rs  to  the  following  questional 

"1.  Are  the  provialona  of  aald  Section  9  dlaorlmlnatorj, 
whereby  employeea  aa  listed  In  Seotlone  1.8  to  1*37 
may  be  required  to  work  longer  than  the  normal  work 
schedule  at  straight  time,  whereas  employees  not  ao 
listed  must  be  compensated  at  the  overtime  rate  for 
such  work? 

"2,   la  It  mandatory  nxirsuant  to  the  provisions  of 
Section  151  of  the  charter  and  Section  4  of  the  salary 
standardisation  ordinance  that  the  Civil  Service  CMsmlaalon 
report  to  the  Board  of  Supervisors  as  to  generally  pre- 
vailing working  conditions,  which  Include  overtime,  prm- 
Blum  paid  for  night  work,  travel  pay,  holidays,  etc? 

"S,   If,  In  your  opinion,  the  Civil  f;ervlce  '^onualaslon 
Is  required  to  make  such  a  renort.  In  the  event  It  falls 
to  do  so,  what  ateps  may  be  taken  by  the  Board  of  Supervisor! 
to  Include  In  the  Annual  Salary  Ordinance,  provisions  re- 
lating to  generally  prevailing  working  conditions? 

"4,   la  It  mandatory  that  the  Commission  submit  a  report 
to  the  Board  of  Supervisors  prior  to  the  adoption  of  the 
budget,  reflecting  (If  such  be  the  fact)  that  overtime 
pay  for  work  In  excess  of  40  hours  Is  a  currently  pre- 
vailing working  condition  In  private  Industry,  or  Is  It 
within  the  discretion  of  the  Commission  to  withhold  such 
a  report  until  a  study  such  as  It  mentions  can  be  made?" 

0  ?  J  ^  1  0  n 

In  conalderlng  and  answering  each  of  the  above  questions, 
our  approach  has  been  a  legal  one  exclusively*   It  has  not  been 
to  any  decree  legislative  or  administrative,  as  these  fimctlons 
are  beyond  the  aoope  of  the  duties  or  powers  of  this  office. 

1,  The  provisions  referred  to  In  question  No.  1  are  not 
dlacrlmlnatory.   Many  quite  different  businesses  or  fuzuitlons* 


both  goTernia«ntal  and  proprietary,  are  performed  by  the  City 
and  County  and  the  varied  adrainletrative  provisions  are  let'-ally 
reasonable  exercises  of  legislative  discretion  as  to  tie  rnethods 
of  employnent  of  personnel  in  the  oerformanoe  of  these  func- 
tions* 

2.   In  question  Ho,  2,  you  ask  whether  the  Civil  Service 
OoBnission  must  report  to  the  Board  as  to  generally  prevailing 
working  conditions? 

There  is  no  such  requirement  as  to  the  annual  salary  or- 
dinance. See  charter  section  7?  relating  to  this  ordinance, 

with  reference  to  section  151,  unon  which  the  salary 
standardisation  ordinance  la  based,  it  is  to  be  noted  that  the 
Conrolaslon  makes  its  reoommendation  of  schedules  of  compensation. 
It  does  this  on  thn  basis  of  a  survey  concerning  wages.  The 
facts  and  data  the  r-osraalssion  is  required  to  obtain  concern  wages* 
For  this  puj?nose  the  Ccxmiiisslon  Is  to  sxirvey  both  private  eraoloy- 
ment  and  governmental  organlKations  in  the  state,  The  nommlaslon 
does  not  make  this  survey  for  the  ourpose  of  making  the  working 
conditions  the  same  as  in  other  etmploy.   »vorking  conditions  elsewhere 
are  relevant  only  for  the  purpose  of  comparing  city  seirvlce  in  a 
particular  clasalfleatlon  with  service  in  the  same  type  of  work 
elsewhere  in  order  to  fix  a  comparable  wage. 

The  survey  is  not  for  the  purpose  of  making  comparable 
or  like  working  eondltloiui.  Even  a  list  of  working  conditions  In 
f^ommon  use  would  lengthen  this  answer  many  pages,   T.aws  relating 
to  Industry  and  labor,  collective  agreements  and  personnel  rule* 
of  management  are  filled  with  working  conditions.   Wany  working 
conditions  are  contained  in  our  charter.  They  are  so  numerous 
that  It  is  useless  to  attempt  to  illustrate  them  comprehensively 
here.  The  term  ''working--  conditions'*  Is  merely  a  short  one  for 
"conditions  of  employment **, 

Working  conditions  are  legally  Important,  under  section 
151,  only  for  the  purpose  of  a  comparison  of  the  omnloyments  as 
to  wages  in  order  that  the  total  wage  paid  the  city  employee  in 
a  position  may  be  in  accord  with  prevailing  wages  elsewhere  in  the 
state  for  the  same  position.  There  is  no  requirement  tViat  working 
conditions  be  reported  to  the  Board , or  that  the  Board  act  on 
working  conditions  ,as  such.  The  Coimnlsalon  should  take  into  con- 
sideration, and  should  give  the  Board  sufficient  information  In 
its  summary  of  data  to  show,  the  facts,  whatever  they  may  be, 
giving  the  Hoard  assurance  that  both  the  Commission  and  the  Board 
are  designating  a  total  wage  for  work  which  accords  with  that 
prevailing:  elsewhere  in  the  state.  The  total  waj^e  is  the  Important 
thing  and  not  the  separate  components  which  make  It  up.  The  total 
wage  is  the  object  of  the  survey  and  not  the  details  of  it,  except 
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to  the  extent  necessary  to  assure  that  the  total  wege  I.  Hi 
accord  with  that  elsewhere. 

At  salary  staodardlMtlon  tl«e  the  CIyII  arvlce  Commission 
should  report  sufficiently  for  that  purpose. 

Soft;  .croid°-lS;  ?h:".pSrt  or  th.  ri,U  sortie.  c™,l..l,a  ami 
the  fsots  as  they  actually  took  place. 

A       TH«t.«  Is  no  leral  duty  on  the  rowmiasion  to  submit  such 
a  r.pJ;t  ITol   io  ?Se':^oitio/of  the  budget.   The  duty  of  the 
Coanslssion  as  to  surveys  is  discussed  above. 

Tf  thl.  w«»re  the  rule  under  ».ectlon  151.  it  •'o^lV*''®"?«lJ^ 

and  those  prevailing  elsewhere. 

Respectfully  submitted. 


CITY  ATTORNBY 


Tot  Finance  Cwmittee 

Board  of  Supervisors 
cot  The  Mayor 
IP 


w- 


April   21,    1948 


SUBJFiCT:  PRCPItKTY  WOULD  HAVE  TO  BE  ZONED 
FOR  COMMERCIAL  U5>E  TO  PERMIT  OP 
A   PRIVATE   OA'NF.R   .'  'T  TO  THE 

UNITED  SThTES    uy.  FOR  USE 

AS  A  BRANCH  UNII^x-  ,  x.ix.ao    POSTQFFIOE, 

Gentlemen t 

This  will  acknowledge  receipt  of  your  reoent  request  for 
an  opinion  as  f ollowa : 

REQUEST 

"On  May  21,  1947  you  kindly  provided  the  Planning 
Comnilsai  on  with  an  opinion  as  to  the  right  of  a  city  de- 
partfient  to  use  land  owned  by  it  for  purposes  forbiddan  by 
the  aoning  ordinance  as  applied  to  the  district. 

"This  question  has  now  arisen  in  a  different  form, 
having  to  do  with  whether  the  Federal  Government,  as  lessee. 
It  bound  by  the  aoning  ordinance. 

"Hare  the  govenmiont  has  entered  into  negotiations  for, 
and  ia  prepared  to  leaso,  a  parcel  of  land  in  the  second 
Residential  Diatrlot,  on  22nd  Avenue,  150  feet  north  of 
Geary  Blvd.  The  owner  intends  to  build  thereon  a  post  office 
buildintS,  to  be  leased  to  the  Federal  .iovernment.  He  has 
applied  for  a  change  in  the  Use  Classification  to  Coiamercial, 
which  if  granted  would  be  not  an  extenalon  of  any  existing 
conunerclal  district,  but  a  single  parcel  or  "spot"  zone. 

"Would  the  Plannlrig  Ooinmiasion,  by  denying  the  applica- 
tion, prevent  the  federal  Government  from  leasiut;  the  parcel, 
and  would  it  thereafter  have  to  disapprove  trae  issuance  of  a 
building  per;nit  for  the  specific  purpose  of  establishing  a 
branch  post  office? 

"In  further  clarification,  it  should  be  stated  tiiat  tlrie 
attitude  of  the  Conunlsslon  in  this  inattor  is  not  one  of  de- 
siring/ at  all  costs  to  prevent  the  establishxtient  of  the  use, 
nor  of  attempting;  to  dispute  the  rl^iht  of  the  Federal  Govern- 
ment to  determine  that  it  needs  tais  particular  parcel  for 
a  specific  public  purpose.  The  point  at  issue  is  whether 
it  is  necessary  to  change  tiie  use  classification,  with  all 
that  such  a  change  implies  as  to  later  uses  (after  expira- 
tion of  the  lease)  and  as  to  the  preservation  of  the  present 
pattern  of  uses  in  coatit.,uous  parcels." 


OPINION 

On  September  15,  1934  I  wrote  an  opinion  to  your  Conimia- 
aion  In  connection  with  the  zoning  of  land  for  the  United  fitates 
tLint.   I  concluded  that  opinion  with  the  following  paragraphs: 

"Therefore,  notr/ithatanding  the  apparent  trend 
towards  Federal  control,  wj-ilch  has  been  ao  apparent 
within  the  past  few  yeara,  the  zoning  rights  of  a 
)nunlcipallty  of  the  State  of  California  are  not  im- 
paired. 

"Hence,  it  is  my  opinion  that  in  order  f or  t he 
United  States  government  to  construct  a  mint  in  a 
section  of  t he  city  not  zoned  for  this  purpose,  the 
Federal  r£;overnme.it  acts  on  the  aa:rie  plane  as  any 
private  citizen,  and  must  make  the  usual  application 
to  the  City  Plannlno:  Commlsd.  on." 

The  previous  opinion  above  referred  to  is  quite  deterailna- 
tive  of  the  issue  here  involved.   As  a  matter  of  fact,  the  problem 
at  issue  here  is  even  more  remote  than  that  involved  in  the  in- 
stance of  the  United  States  tvilnt  —  as,  in  the  "Mint"  opinion  the 
United  btates  iiovernment  owned  the  land  involved]  whereas,  here 
the  land  la  privately  owned,  and   the  private  leas or  la  seeking  to 
privately  lease  it  to  the  Federal  government  for  a  branch  of  t  ha 
United  States  Post  Office. 

You  are  therefore  advised  tliat  the  private  owner  of  the 
real  property  in  question  v;ould  have  to  apply  for,  and  obtain,  a 
zone  chan,-e  of  the  property  from  that  of  a  second  residential 
district  to  that  of  a  coEimorcial  district  before  the  property 
could  be  used  for  any  commercial  use  such  as  a  United  i?>tates 
Branch  Post  Office. 

Respec trolly  submitted. 


IfSWf  JNO.  J.  0»TOOLB 

CIIY  ATTORNEY 
TO:  DEPARTi^SKT  OF 

CIl'Y  PLANNING 

100  Larkin  iit, 

San  Francisco  2 
Attention:  .Mr.  T.  J.  Kent,  Jr.,  Director. 


April  2G,    1948 


Subject!      tvlndshield  Stickers  Kvldenclno  Exemption 
of  I'iaabled  Veterans  from  Restrictions 
of     arklnis  Meter  Ordlnfince 

Dear  Sin 

We  have  yo\ir  request  for  an  opinion  as  follows t 

RE^.JJi  ST 

"Calling  your  attention  to  Subdivision  (b). 
Section  3,  of  Ordinance  No.  4288,  which  deals  with 
parkini,  meter  zones,  and  which  Section  more  spoclfi- 
caily  exempts  .*ar  Veterans,  under  certain  conditions, 
from  the  restrictions  of  this  rdlnance: 

"It  is  therein  provided  that  if,  amonfi  other 
thin($8,  a  Veteran  places  a  conspicuous  sticker  on  the 
lower  LKi'T-fiiVND  corner  of  the  windshield  he  is  exempt 
from  the  restrictions  of  the  9arklne,  Meter  Ordinance. 

"Is  this  provision  in  conflict  with  Section  676 
of  the  Vehicle  Code  of  the  State  of  California  which 
provides  that  stickers  should  be  placed  in  the  lower 
corner  fartherest  removed  f3?om  the  driver's  position? 

"If  this  provision  is  in  conflict,  I  would  appre- 
ciate your  redrafting  the  Ordinance  for  proper  submlsd  on 
for  consideration  by  the  Board  of  Supervisors*" 

OPINIOH 

Section  376  (a)  of  the  Vehicle  Code,  as  amended  in  1945, 
read  as  follows i 

"G7G,  Vtlndshlelds  and  V/lndowB.  (a)  No  person 
shall  di'ive  any  motor  vehicle  apon  a  hl^ihway  with  any  sljfja, 
poster,  card,  sticker  or  other  non transparent  material  upon 
the  front  wlndsliield,  side  wln^.s,  side  or  rear  windows  of 
the  vehicle,  except  that  such  si^pis,  posters,  cards,  stickers 
or  other  raaterials  may  be  placed  on  said  windshield  within 
a  seven- inch  square  in  the  lower  comer  farthest  removed 
from  the  driver's  position  or  upon  the  side  windows  of  the 
vehicle  to  tho  rear  of  the  driver  and  so  placed  that  said 
materials  will  not  obstruct  the  driver's  clear  view  of 
approachlntj  traffics" 

The  portion  of  Section  3(b)  of  Ordinance  No,  4288  (as 
•mended)  dealim;  with  windshield  stickers  reads: 

"Such  automobile  shall  bear  a  small  but  incon- 
spicuous sticker  Indicating  the  riijht  to  park  under  this 
paragre{>h,  the  sticker  to  be  approved  by  the  Chief 
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Oi  Police  and  to  t  e  at  all  timea  displayed  on 
the  lower  left  hand  comer  of  the  windshield," 

The  part  of  Section  3(b)  as  quoted  la  in  conflict  with 
Section  G76(e)  of  the  Vehicle  Code  anc  it  is  well  settled  that  the 
use  and  operation  of  motor  vehicles  is  a  matter  of  state  concern* 
Thex*efor©,  the  provisions  of  the  Vehicle  Code  must  be  followed  in 
connection  with  the  placin;;  of  stickers  on  vehicles  owned  or  oper- 
ated by  veterans  claiminj^  exemption  from  the  restriction  of  the 
parkin^;  meter  ordinance* 

This  office  Is  preparing  an  appropriate  amendment  to  the 
ordinance  to  elijadjiate  the  conflict  referred  to, 

Respvctfully  submitted. 

City  Attorney, 
To  J  Chief  of  Police 


I 


GWD 


April  26,    1948 


SUBJECT  I       IIISTALLATION,   AT  CITT'S  LXPEKSi^,  ADE   ON   fltlVATE 

PKOPERTy   Wiilill  NEEDED  FOR  USE    OF  KMPT.OYEE    IN 

COKIs-ECTIOIi   VtlTH   CITY'S    RENTING    Or    .:._    .-„„ii. 

0«ntlenien: 

This   will  acknowledi^e  receipt    of  your  recent  request  for  an 
opinion  as   follows t 

"The  City   la  renting  quarters  from  a  private 
owner  for   the    Purchaelnc  Dopartrnont » a   shop  at   1255 
California  Street,      There   is   need  for  a   toilet  at   the 
location  which  the   owner  will  not   provide.      Is  there 
any  legal  restriction  against   the   City's   expending   its 
funds  for  the   installation  on  the  privately  owned 
property?" 

OPINION 


You  state  tnat   in  connection  with  the  use   of  the  promises  by 
the   iurcliasing  Department   of  the  City  tiiere   is   need  for  the  installa- 
tion requested. 

Assuming  the  expenditure   involved  to  be  nominal,   and  no  greater 
than  to  satisfy  the  public  need,    I  can  see  no  restriction  against 
the  City  expending  Ita  funds  therefor. 

Respectfully  submitted. 


CITY  ATTORNEY 


To:   Chief  Adalxilstrative  Officer 


I 


April  26,  1948 


SUBJECT  1      iiFJ 

"'!"      ■'    •  '  ,         "    •    ■-'■.'■■-•-'    rj3 

0- 
'i  '..1 

ONS 

i^oLxVoa-k  ii'iRwX  /*rtX««ii*j    iO  IHK  POUND. 

a«ntlem«n i 

This  office  is  in  receipt  of  your  request  for  an 
opinion  as  follovis : 

R  K  <4  U  K  S  T 


"I  have  oeen  directed  by  the  Public  Health  and 
7)elfare  CoKEnlttee  to  request  your  opinion  on  the 
followinij  matter: 

"Is  Pets  Unlimited,  Inc.,  a  non-profit,  non- 
political  or{jani8ati:jn  incorporated  under 
California  law,  ©ytabliahed  for  the  purpose  of 
supplementing  the  work  of  the  Society  for  the 
Prevention  of  Cruelty  to  Animals  and  tae  City 
Pound  l&t^aily  bouna  under  subdivision  (h)  of 
ejection  43,  Chapter  V,  (Health  Code)  to  deliver 
to  the  Poundkeeper  ail  stray  animals  surrendered 
to  them  by  private  persons?" 

0  P  I  U  I  0  K 
Section  43(h)  of  thi«  Health  Code  reads  as  follows: 

" ( h )  Delivery  to  Poundkeeper  by  Private 
Persons.   livery  person,  other  than  a  police  officer, 
takln,:  up  any  animal  under  the  provisions  of  this 
section,  shall  Immediately  thereafter  give  notice 
thereof  to  the  Poundkeeper,  and  every  such  person  and 
any  person  In  whose  custody  such  anlijial  roay,  in  the 
aieantime,  be  placed,  shall  deliver  such  animal  to  the 
Poundkeeper  without  fee  or  charge;  and  the  Pound- 
keeper  shall  thereupon  hold  and  dispose  of  such  anioial 
In  the  same  laanner  as  though  the  animal  had  been  found 
jpuaning  at  large  and  impounded  by  him.** 

A  non-profit,  non-political  orgaalEation  incorporated 
under  California  law  is  Included  in  the  definition  of  the  word 
"personT  i>ootion  14  of  the  Civil  Code  reads,  in  part,  as  follows: 


#2 


"the  word  person  includes  a  corporation 
as  well  as  a  natural  person." 


Pets  Unliiniteo,  Inc.  being  a  corporation  is  constmied  in  the 
law  as  a  person  and  therefore  subject  to  the  provisions  of 
Section  43(h)  of  the  Health  Code.   Pets  Unllmitea,  Inc.  oust 
therefore  deliver  to  the  poundkeeper  all  stray  anlioala 
surrendered  to  it  by  private  persons. 


Very  tmily  yours. 


jmc.  J.  0» TOOLE 
TO  I  OITY  ATTORNEY. 

BOARD  OP  SUPSRVISORS 

Attention:  John  R.  McGrath,  Clork 

City  Hall,  San  Francisco  2 

COt 

THE  HON.    ELMER  B.  ROBINSOtf,    MAYOR. 


\ 


^//^ 


April  27,  1948 


SUBJECT:   SALARY  RANGE,  UMDER  DISABILITY  TRANSFER  OP  CIVIL 
SERVICE  El^PLOIfEE. 


Gcntlenwni 

This  offle«  Is  In  reeslpt  of  your  raqusst  for  an 
opinion  ss  follows: 

"Pleass  refer  to  saotlon  156  of  the  charter  authorising 
the  Civil  Servloe  Conanlsslon  to  provide  for  disability 
transfer  of  an  employee  and  to  fix  the  salary  or  wage 
to  be  paid  such  employee  In  thn  position  to  which  he 
shall  be  transferred. 

"The  question  has  arisen  as  to  whether  the  Ccnnmlsslon, 
under  the  language  of  the  section,  has  the  power  to 
fix  an  Identical  salary  or  wage  In  the  case  where  the 
position  to  which  the  employee  Is  being  given  a  dla* 
ability  transfer  carries  Identical  salary  or  wage  as 
that  froB  which  he  was  transferred.  By  way  of  Illus- 
tration, the  Coasnlsslon  recently  considered  a  disability 
transfer  of  an  employee  In  the  class  of  S104  Motorman 
to  the  class  of  S102  Conductor,  The  rate  for  platform 
personnel  Is  #1,368  per  hour.  The  specific  question 
on  which  you  are  asked  to  advise  the  Commission  is  whether 
the  CoBOsisslon  may  fix  a  rate  of  $1,368  for  the  employee 
for  service  In  the  class  of  S102  Condustor,  or  whether 
the  language  underscored  in  the  quote  appearing  below 
requires  the  Commission  to  fix  a  rate  lower  than  the 

"««««but  such  oositlon  shall  not  be  in  ft 
class  if  loatlon  having  a  higher  ocMBpensatioa 
schedule  than  the  one  from  which  he  is  trans* 
f erred,  and  his  compensation  shall  not  thereafter 
be  increased  beyond  the  maximum  salary  for  the 
classification  to  which  such  employee  Is  trans- 
ferred, nor  in  any  event  shall  his  salary  be 
increased  to  equal  the  salaxy  such  employee  would 
have  received  had  he  remained  in  his  former 

position    <HH»". 

OPINION 

In  answering  the  query  propounded  by  your  request 
appearing  in  haeo  verba,  suqsra,  I  feel  that  an  analysis  of 
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section  156  la  naceasary  in  order  that  I  may  properly  approach 
the  problem. 

This  section  first  provides  who  are  eligible  for  transfer 
In  the  following  langriage: 

"when  a  permanent  civil  service  employee 
other  than  a  member  of  the  fire  department 
and  police  department  who  has  served  not 
less  than  three  (5)  years  In  his  position, 
has  become  incapable  through  advanced  age* 
accident  or  other  disability,  or  performing 
the  duties  of  hj s  position,  the  civil  service 
commission  may  with  the  consent  of  the  aopoint- 
ing  officer  or  appointing  of fi cere  involved 
transfer  him  to  a  position  within  his  capacity 
to  perform,  whether  or  net  within  the  classi- 
fication for  which  he  qualified  for  anpoint- 
ment  •  •  •  '* 

The  section  then  continues  indicating  under  what  conditions 
a  request  for  disability  transfer  can  be  granted: 

"...  but  such  position  shall  not  be 
in  a  classification  having  a  higher  compen- 
sation schedule  than  the  one  from  which  he 
is  transferred,  ..." 

Following  which  the  section  then  eatabllshes  the  prohibitions 
that  are  applicable  to  the  transferee  after  the  transfer  has 
been  comoleted: 

"...  and  his  compensation  shall  not 
thereafter  be  Increased  beyond  the  maximum 
salary  for  the  clasaificatlon  to  which  such 
employee  is  transferred,  nor  in  any  event 
shall  his  salary  be  incroas-ed  to  equal  the 
salary  such  employee  w  .uld  have  received 
had  he  remained  in  his  former  position;  •  •  .** 

This  section  clearly  has  two  yhaaea.  The  first  phase 
deals  with  the  '  onditlona  precedent  to  the  transfer  indicating 
that  it  shall  not  be  to  a  classification  having  a  higher  compen- 
sation schedule.   The  second  phase,  commencing  with  the  controlling 
adverb  thereafter,  refers  to  matters  which  are  subsequent  to  th« 
transfer  and  specifically  states  the  transferees'  compensation 
cannot  be  increased  beyond  the  meximvun  for  the  classification  to 
which  he  is  transferred  and  in  no  event  increased  to  equal  the 
eonpensatlon  of  the  class  from  which  ha  was  transferred. 

A  definition  of  the  word  "higher"  taken  from  'ebster'a 


New  International  Dictionary,  Second  Edition.  Indleates  that 

It  is  the  comparative  of  the  adjective  "high"  which,  in  turn, 

is  defined  as  *^reaching  or  passing  upward,  especially  considerably, 

froM  any  giv**^  point,  line  or  plane;  lofty;  as  a  high  tree, 

building,  mast  or  mountain." 

Clearly  then,  from  the  examples  given  in  your  request, 
and  the  analysis  herein,  the  transferee  is  not  being  transferred 
to  a  classification  having  a  higher  compensation  schedule  than 
the  one  he  is  presently  occupying.  The  remainder  of  the  section 
has  no  application  at  the  time  of  the  original  transfer  but 
refers  to  increases  thereafter. 

Therefore,  you  are  advised  that  in  making  a  transfer  of 
an  employee  in  the  class  S104  Motorman,  to  the  class  S108  Con* 
duetor,  it  will  not  be  necessary  for  the  coraaission  to  fix  a 
rate  lower  than  #1.968  per  hour. 


Respectfully  submitted. 


CITY  ATTORNKY 


To:  Civil  Service  Cmanission 

BJft 
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April  27,   1948 


Subject  I      Palace  of  Fine  iA.rta  ,  iiildinc^s  and 

Orounda;  Authority  of  Park  Canmissioriera 
to  Loase  Tor  Home  Exhibit. 

Dear  Sir: 

I  have  your  request  for  an  opinion  as  follov/aj 

"The  ConsEiissiori  has  received  arx  application 
from  the  Curry  National  home  Showe  for   the  rental  of 
the   Palace  of  .'ine  Arts  Jaiildinji  and  for   t/ivs  use   of 
the   groxxnda  around   tli®  lagoon   that  fronts   the  build- 
ing,  for  a  period  from  Waj  to  Octobfer,   1049. 

"ilie  propertiest  are  to  be  useo  for  tii©  follow- 
Inu;  purposes  t 

"To  ejchibit  homes  typical  of  various  countries 
— said  exhibits  to  be  placed  in  the  buildinj;  and  on  the 
grounds  ai^aund   the  lagoon. 

"V?ill  you  please   advise  if   the  Coimniesion  has 
the  legal  right  to   lease   the  above   staged  properties 
for  the  puiT>080s  herein  described," 

oPirJiON 

You  are  herewitli  referred  to  my  opinion  dated  April  22, 
1947,  in  which  I  jjointed  out  that  tiie  Park  Commias loners  were  with- 
out authority  to  offet-  the  use  of  the  Civic  Center  Plaza  to  the 
San  Francisco  Convention  and  Tourist  t^ureau  for  the  purpose  of 
conducting:  exhibits;  and  also  to  ay  opinion  dated  May  SO,  1947, 
in  which  I  stated  that  it  is  doubtful  that  tlie  Palace  of  i^ine  Arts 
buildinf-B  and  t^rounds  could  be  leased,  for  the  purpose  of  a  City  and 
County  i'air  or  Expanded  Flower  Show, 

The  basis  of  the  foroi^oin^^  opinions  is  the  restriction 

contained  in  Section  41  of  the  Charter,  which  requires  the  Goxmalss- 
ioners  to  limit  the  use  by  others  of  land  or  buildin  ,s  under  its 
control  to  recreation  purposes. 

It  is  my  opinion  that  the  nature  and  scope  of  the  use 
proposed  by  the  Gurry  National  Hoiae  Shows  as  set  forth  in  your 
letter  is  likewise  inconsistent  with  the  x*ecreatlonal  purposes 
contemplated  by  Section  41  of  the  Glriarter,  and  tiiat  tlie  CoDunissioners 
are  witlTX>ut  authority  to  lease  the  property  for  such  use.  You  are 
advised  accordintly* 

Respectfully  submitted, 

^Oaif  J,  0«  TOOLS 

To:     Park  Coaani  sal  oners.  City  Attorney, 


^1 
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April  29,  1948 

Subject I   Power  of  Art  Commission  In  Relation  to 

Plana  o?  California  Toll  'iridge  Authority 
for  Entrance  into  Stxn   Francisco 

Qontloiaen: 

You  have  requested  an  opinion  as  to  whethe   the  authority 
of  the  Art  GofflmiBsion  of  the  City  aid  County  tranooende  that  of  the 
California  Tell  h.rldge  Authority  in  approval  of  the  plans  of  the 
lattoi  for  sntiance  into  i>an  i-ranclsco. 

Or-inioN 

I'he  Art  Coiamiaal  on  has  power  of  approval  under  Section  4(j 
of  the  Charter,  as  to  design  and  placement  of  works  of  art  on  property 
of  the  (  ity  and  County  other  than  in  its  museums  or  c.alleries.   It 
has  similar  powers  as  to  bridges,  elevated  ways,  approaches  and  other 
structures  to  be  erected  on  property  of  the  City  and  County. 

The  latter  does  not  include,  however,  any  property  taken 
over  by  the  Toll  Bridge  Authority  and  no  longer  that  of  the  City  snd 
County, 

Section  46  of  the  Charter  provides  for  siiail&r  power  in  the 
Commission  "concerning  arches,  bridiT,es,  si  ructurea  and  approaches  which 
are  the  property  of  any  corporation  or  individual  and  which  shall  ex- 
tend over  or  upon  any  street,  avenue,  highway,  park  or  public  place 
belontjing  to  the  City  and  County, *• 

The  word  "cojTporation"  as  here  used  does  not  include  the 
California  Toll  Bridge  Authority,  which  is  a  state  board,  a  state 
agency.  It  is  well  settled  that  this  word  does  not  include  the 
State  of  California,  when  used  in  Legislation,  unless  that  fact  is 
definitely  indicated  by  express  languai^e. 

The  powers  and  duties  of  the  California  Toll  Bridge  Axithor- 
ity  are  set  forth  in  Chapter  1  of  J>ivision  17  of  the  California  Streets 
and  Highways  Code,   They  relate  to  state  affairs  and  take  precedence 
over  any  provisions  of  the  charter  bearlnf^  on  any  of  the  same  subject 
■atter. 

The  same  is  true  of  the  parts  of  this  division  relatinfr  to 
the  powers  and  duties  of  the  State  Department  of  Public  Works,   Sec- 
tion 30150  therein  contained  gives  this  department  "full  charge  of 
the  acquisition  and  constiniction  of  all  toll  bridges  and  other  toll 
highway  crossinj-s,  transportation  facilities,  and  additional  trans- 
portation facilities  authorized  by  the  authority."   Section  50152 
gives  the  state  department  full  authority  as  to  desi^  of  all  k.ridgee, 
transportation  facilities  and  additional  transportation  facilities 


built  pursuant  to  Chapter  I  above  mentioned. 

As  to  audition&l  transportation  facilitl':*8,  that  is 
transportation  facilities  built  under  tJie  chapter  to  coordinate 
with  a  brid£;o,  approaches,  terminals  and  related  properties, 
and  within  50  miles  of  it,  the  i-oute  is  subject  to  approval  of 
the  local  lyt:ialativ©  iody.   See  Section  30151,  Sti^eets  and 
Highways  Code. 

It  is  to  be  noted  that  Article  1,  Ciiapter  2,  of  this 
code  makes  the  San  Krancisco-oakiand  Bay  Bridge  a  primary  state 

hijJiway, 

Whei^ver  the  word  "bridges'*  is  used  herein,  it  includes 
approaches  to  such  bridges.  See  Section  50004,  Streets  and  b'igh« 
ways  (ode. 

It  is  necessary  to  conclude  from  the  fore);oinK  considera- 
tions that  the  authority  of  the  California  Toll  Bridge  Authority 
cuxd  the  State  Department  of  Public  Works  transcends  that  of  the 
Art  Catuaission  in  the  premises, 

Respectfully  sutawitted, 

JOKM  .1.  0»TOGU'. 

City  Attorney. 

Tot  Art  Commission 
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April   29,   1948 


SUBJECT,     «Jght  to  Require  Pasteurisation  of  ivillk  within  City 

Limits;  Kight  to  Require  Permit  from  Milk  Prodij^.r!  «« 
distributor  already  Licensed  by  Another  AporoviSMi?^ 
inspection  ^ervioej   Right  of  state  I  i JJctor^rAprlt^ltur. 

Gentlemen : 

follows,   '^''^"  ''^^^^^  ^'  ^  ^°«^P^  «^  y^^**  '••^«-t  for  an  opinion,  a. 

to  you  fo?^"p"?S;  «  IhJlr^^alTSJjS  '"  '"^"S  referred 
produc«l  and  d.iiLJi5  ?■        ''f'*!**  on  the  premlaes  wh«ra 

?rno':^ir4rpi:?n?.j"r?s;Torti:iiS'isg.r'^'-"""« 

*.«  -in         '*?Q»     truaranteed  pasteurised  milk  shall    «or,r««« 
Municipal  Code/which  reouini\K!J  ?.^  Paragraph,   of  the 

«c"rce?tinid  "jrfnt^di'r?'"'  ;*""  "^*  -aii  "-"S 
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aecordano«  with  th«  methods  ••t  forth  herein.  • 

I>o  these  amendmenta  to  section  467  (3)  and  468 
of  the  Agrioulturekl  Code  nullify  the  past  deeiaions  of  the 
Code  affirming  the  right  of  this  oity  to  require  the 
pastevirization  of  milk  within  the  oity  limits? 

If  Sections  467  (3)  and  460  of  the  State  Code  take 
precedence  over  the  i^Iunicipal  C  ode  in  the  matter  of  pasteur- 
isation and  bottling  of  guairanteed  milk,  it  is  possible  that 
it  uiay  also  be  construed  to  allow  the  s  ale  of  ]?aw  guaranteed 
milk  within  the  city. 

•500.  whenever  a  producer  or  distributor  delivers 
or  sells  market  milk  within  the  jurisdiction  of  two  or  more 
cities  or  counties,  the  director,  after  an  Investigation 
and  consultation  with  the  health  officer  of  each  county  and 
city  involved,  shall  designate  the  county  or  city  whldfx 
shall  conduct  the  dairy  fazna  and  milk  products  plant  in- 
spection. The  director,  in  makixig  such  designation,  shall 
in  addition  to  other  matters  oonaldei^d  by  him,  tal»  into 
consideration  the  geographical  convenience  of  each  county 
and  oity  z*endering  such  inspection,  and  the  percentage  of 
market  milk  and  milk  products  sold  or  delivered  within  each* 
All  market  milk  and  milk  piroducts  so  inspected  may  be  sold 
and  delivered  within  the  Jurisdiction  of  any  county  and 
city;  provided,  that  applicable  local  ordinances  of  such 
county  or  city  are  not  thereby  violated,   ilie  county  or  city 
designated  by  the  director  to  render  such  inspection  shall 
enforce  all  applicable  local  ordinances  of  each  covmty  and 
oity  into  which  such  market  milk  and  milk  products  are  sold 
or  delivered,* 

•801.  Whenever  market  milk  which  is  produced  with- 
in a  county  is  delivered  or  sold  within  the  jurisdiction  of 
one  or  more  approved  milk  inspection  services  either  operating 
within  or  without  such  county,  the  director,  after  an   invest- 
igation and  consultation  with  the  health  officer  of  each 
county  and  city  Involved,  shall  select  and  designate  one  or 
more  approved  milk  inspection  services  to  conduct  the  in- 
spection of  the  dairy  farms  producing  said  marks t  milk  and 
in  the  case  where  such  designat  ion  of  joore  than  one  apr;roved 
milk  inspection  service  Is  necessary  the  director  shall  de- 
fine the  district  or  area  in  ifliioh  each  shall  conduct  dairy 
farm  inspection.  The  director,  in  making  such  selection  and 
designation,  shall  in  addition  to  other  matters  considered 
by  him  take  Into  consideration  the  geographical  convenience 
of  each  county  and  city  rendering  such  inspection  and  the 
percentage  of  market  milk  and  milk  products  sold  or  delivered 
within  each,* 
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»502,  In  case  a  wlttan  prot««t  frc»n  any  producer, 
distributor,  or  approved  lailk  inspection  service  maintained 
by  any  covin ty  or  city  or  combination  thereof  pertaining  to 
any  designation  made  in  accordance  with  Sections  500  and 
501,  the  director  shall,  within  30  days  after  the  receipt 
of  such  protest  and  after  at  least  five  days  written  notice 
to  any  approved  milk  inspection  aeirvlce  concerned,  hold  a 
hearing  on  the  same.  Upon  the  completion  of  hearing  the 
director  may  revoke  or  amend  such  designation,  or  designate 
another  approved  milk  inspection  service  to  perform  the 
inspection  as  provided  in  Sections  500  and  501 •• 

Sections  500,  501  and  502  taken  together,  authorlBe 
the  I'irector  of  Agriculture,  without  the  State  bearing  any 
of  the  costs,  to  oi^er  an  inspector  ©mnloyed  and  i>aid  by 
one  municipality  to  inspect  dairy  farms  producing  milk 
solely  for  another  municipality,  and  at  the  same  time  de- 
prives a  municipality  of  the  right  to  inspect  a  portion  of 
Its  own  supply.  Funds  of  one  mxmicipality  would  be  used 
to  defray  the  cost  of  inspecting  dairy  faruu9  p2\>ducing 
milk  for  another  municipality. 

In  view  of  Sections  481  (o),  (p),  (q)  of  Part  II 
of  the  Municipal  Code,  and  regulations  based  thereon  requir- 
ing the  Inspection  of  dairy  frams  by  the  City  and  Ciounty  of 
San  Francisco,  does  the  lirector  of  Agriculture  have  the 
authority  under  Sections  600,  501  and  502  of  the  Agricultural 
Code,  (a)  to  deprive  a  raunicipali^  of  the  right  to  inspect 
its  own  milk  supply;  (b)  comael  a  municipality  to  inspect 
dairy  frams  producing  milk  for  another  municipality,  and 
(c)  compel  one  municipality  to  incur  the  expenses  necessary 
to  inspect  the  supplies  of  another? 

•506.  Kvez7  person  before  engaging  in  the  bus- 
iness of  producing,  piTooesaing,  selling  or  distributing 
market  milk,  shall  obtain  a  permit  fz>om  the  director  or  from 
the  approved  milk  Ixispection  sejrvice  maintained  by  the  city 
or  county  designated  by  the  director  under  the  provisions 
of  this  article  or  from  the  approved  milk  inspection  sez*vloe 
in  whose  jurisdiction  the  market  milk  is  sold  or  distributed 
for  each  dairy  farm,  milk  products  plant  or  place  of  business, 
whichever  is  applicable;  provided,  however,  whenever  a  permit 
is  issued  by  an  approved  milk  inspection  service  designated 
by  the  diireotor  to  a  producer  of  market  milk  or  to  a  milk 
products  plant,  no  other  petroit  shall  be  required  of  such 
producer  or  milk  products  plant  by  any  other  approved  milk 
inspection  service,  provided  that  where  Approved  Milk  In- 
spection Services  have  regularly  required  t>»  issuance  of 
permits  to  milk  products  plants,  upon  the  registration  and 
notice  in  Section  506,  such  permits  may  be  issued  and  may 


be  revoked  for  oause.  Upon  receipt  of  application  for 
permit  he]?ein  provided,  the  director  of  appiroved  milk  in- 
spection service  shall  cause  an  investigation  to  be  made 
of  the  dairy,  milk  products  plant  or  place  of  business 
where  milk  is  produced,  sold  or  distributed  and,  in  the 
ease  of  a  dairy,  of  the  lierd  producing  the  milk.' 

'507.   If  the  provisions  of  this  division  and 
the  standards  established  by  or  adopted  fnirsiaant  to  tl>e 
authority  granted  in  tliis  division  are  complied  with  a 
permit  shall  be  Issued  by  the  director  or  the  approved 
milk  inspection  service,  if  the  applicant's  milk  is  to  be 
sold  or  distributed  within  a  city  or  county  or  combination 
thereof  maintaining  an  ap  }roved  milk  inspection  service, 
to  such  dairy  farm,  milk  products  plant  or  place  of  bus- 
iiMss.  Such  permit  shall  be  issued  for  a  period  not  to 
exceed  one  year*' 

*5(^.  No  distributor  wlio  holds  a  permit,  as 
pz>ovlded  in  the  next  preceding  section,  frota   the  director 
or  an  approved  milk  inspection  service  shall  sell  or 
distribute  any  market  milk  within  the  Jurisdiction  of  any 
other  approved  milk  inspection  service,  unless  at  least 
4B   hours  prior  to  any  sale  or  distribution,  he  shall  have 
first  registered  with  and  furnished  to  such  other  aonroved 
BLllk  inspection  service  evidence  his  permit  aforesaid  is 
in  full  force  and  effect.' 

Sections  506,  507  and  508  quoted  above  would  deny 
to  municipalities  the  right  to  issue  jjermits  and  to  make  the 
inspections  necessary  for  the  issuance  of  such  permits. 
Section  486,  Part  II  of  the  kunicipal  C  ode  reads  as  follows  t 
I  Permits  Required  by  Vendors  of  Milk,   No  person,  fina  or 
corporation  by  themselves,  or  thj»ough  their  agents,  servants 
or  employees,  shall  produce,  ship  or  send  into,  bring  into, 
or  offer  for  sale,  or  expose  for  sale,  or  sell  or  deliver  for 
distribution,  sale,  use,  or  consvuaption  within  the  City  and 
County  of  San  Francisco,  any  milk  wit/iout  first  having  obtained 
from  the  Director  of  Public  Health  of  the  City  and  County  of 
San  Francisco  a  permit  so  to  do.  One  >jermit  shall  be  required 
for  each  dairy,  dairy  farm  or  place  of  general  sale  or  storage 
of  milk,  cream  or  milk  food  products,  but  no  permit  shall  be 
granted  to  anyone  where  raw  milk  is  received  at  a  central 
sklmiiiing  or  cooling  station  or  plant  outside  the  City  and 
Coxuxty  of  .San  Francisco  which  handles  moi?e  than  one  grade 
of  milk,  or  where  other  milk  products  are  made  or  handled.* 
l>o  Sections  506,  507  and  508  of  the  Agricultural  Code  pre- 
vail over  Section  486  of  Part  II  of  the  Municipal  C  ode? 


As  th*r«  ar«  at  present  no  applications  on  f lis 
to  s«Il  guarantsed  milk  in  this  city,  an  opinion  on  Sections 
467  (3)  and  468  may  perhaps  be  deferred;  however,  the  "ve- 
parlanont  of  Public  Ileal th  will  be  faced  with  the  uecessity 
within  the  next  few  weeks  of  taking  a  stand  on  plans  which 
the  Director  of  Agriculture  is  formulating  for  putting  into 
operation  the  provisions  of  Sections  500,  501  and  502  relat- 
ing to  inspection,  and  3eotions  606,  507  and  508  relating  to 
pexnits,** 
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You  have  made  inany  specific  inquiries  regarding 
the  power  of  the  Director  of  Public  Health  in  the  matter  of 
the  diatribation  and  procesaing  of  uiilk  in  vSan  Francisco. 
I  do  not  thinlc  there  ia  any  nece.'islty  of  answering  each 
specific  question,  and  I  will  therefore  merely  lay  down  tl-ie 
rules  which  must  govern  the  Department  of  Public  Health  in 
handling  this  particular  commodity. 

bince  the  amendiaents  to  the  Code  passed  by  the  state 
Legislature  in  1947,  and  even  prior  thereto.  It  has  been  held 
by  the  Suprerae  Court  that  the  State  now  occupies  the  v,)iol© 
field  of  the  rei^ulation  and  inspection  of  the  production  and 
delivery  of  mlli:,  and,  therefore,  I  can,  in  my  opinion,  lay 
down  the  rale  that  unless  there  is  some  exemption  or  saving 
clause  in  the  various  provisions  adopted  oy  the  Htato  re^'arding 
the  production  and  inspection  of  railk,  or  the  provisions  adopted 
by  the  o tate  are  in  conflict  with  the  btate  Constitution,  Ike 
titate  law  must  prevail  over  local  ordinances, 

This  doctrine  has  the  api^roval  of  our  Supreme  Court, 
as  set  forth  in  the  case  of 

La  Franc  hi  v.  Gitv-  of  Santa  F.osa, 
B  bal.  '^   351, 

where  the  court  said: 

"It  is  obvious  that  where  a  rallk  inspection 
service  or  district  has  been  established  in  accor- 
dance with  the  provisions  of  the  Agricultural  Code, 
it  is  without  the  power  of  any  agency  therein  to 
limit  or  place  restrictions  in  conflict  with  the 
State  law  upon  the  sal©  of  milk,  raw  or  pasteurized, 
which  has  been  inspected  or  f^raded  in  accordance 
with  the  Act.  It  therefore  follows,  assuming,  as  we 
•auat,  tnat  if  the  allegations  of  the  complaint  are 
true,  the  ordinance  here  is  invalid  aa  to  the  appellant." 

In  the  case  of 

National  Yd  Ik  Products,  eto»  v. 
6lty;  and  County  ofjsan  ifan- 
cisoo,  20  Cal".  2d,  at  p.  lUT, 

the  court  saidi 

"It  is  conceded  that  the  City  and  County  of 
3an  Francisco  ijoaseaaes  power  to  ma!<e  and  enforce 
within  its  lljnits  all  local  police,  sanitary  and 


"other  regulations  as  are  not  in  conflict  with 
tae  ,,eneral  laws.   It  is  true,  as  a  i^oneral   rule 
that  vvhon  thei-e  is  a  conflict  between  the  local 
policies  or  re;;ulations  and  the  rv^neral  policies 
and  re.;ulations  of  tKe  stute,  tae   for?uer  is  invalid 
if  passed  after  the  j.;eneral  law,  or  is  superseded 
if  followed  by  the  latter.  In  either  case  the  re- 
sult '. s  the  same:  'ihe  local  lav/  has  no  effect  or 
force.   'Jliore  is,  of  course,  th-s  qualification  with 
respect  to  chartered  cities  in  regard  to  local  laws 
dealing  with  purely  amniclpal  affairs,  with  which 
we  are  not  hore  concerned," 

I  tnink  that  it  is  adraltted  that  the  state  has  now 
occapied  the  whole  matter  of  nllk  Inspection  and  refiulation 
rv^ardin<3  the  sale  thereof.   Therefore,  unless  there  is  sora© 
saving  provision  In  the  state  law,  the  state  law  and   not  the 
local  ordinance  governs.  In  the  Instant  case,  hovrever,  I 
tr:lnk  there  is  a  saving  clause  in  Section  490  of  the  Agricul- 
tural Code.   The  particular  clause  reads  as  f  ollovfs  : 

"No  provision  of  this  division,  except  sub- 
division (o)  of  Section  492,  or   ariy  rule  or  re^iula- 
tion  of  tho  director  is  a  limitation  on  the  power 
of  a  nuniclpality  or  county  to  provide  for  reasonable 
additional  regulations,  not  in  conflict  therewith, 
requiring  standards  higher  than  the  minlmuJK  requlre- 
laents  for  the  grades  of  market  milk  established  in 
t Mis  division,* 

bubdivielon  (b)  of  iiection  492  deals  entirely  with 
dairy  farms  and  dairy  farm  buildings  and  therofore  has  no 
application  to  the  present  situation. 

In  the  case  of 

V/itt   v«    Klimm,   97   Cal .   App.    131 

the  court  said: 

"The  provisions  of  the  ordinance  requiring 
that  milk  be  pasteurized  within  the  City  and 
County  of  San  Francisco  Is  simply  a  new  and  addi- 
tional and  more  stringent  rei.^ulation  than  that 
contained  In  the  state  law  on  the  sasie  subject. 
These  requirements  of  tl^e  ordinance  are  not  in 
themselves  unreasonti.ble  or  discriminatory  and  do 
not  conflict  with  the  state  law|  therefore,  both 
stand." 


#8 

Ihe  case  of  .Vitt  v»  Kllmm  (supra)  has  been  referred  to 
in  several  subsequent  cases  by  both  the  Supreme  Court  and  the 
Appellate  Court,  but  it  always  has  b een  distinguished  upon  the 
grounds  that  the  facts  in  the  Witt  case  were  not  similar  to  the 
facts  in  the  cases  which  the  court  had  under  consideration. 
Therefore,  we  believe  that  the  statenent  of  the  court  in  the 
litt  case  still  stands  and  brings  the  case  within  the  exception 
contained  in  oection  490  of  the  Agricultural  Code.  This  being 
the  case,  both  the  state  law  and  our  city  ordinance  re^^arding 
the  pasteurization  of  milk  must  stand  and  be  construed  tof^ether, 
and  you  are  advised  that,  in  my  opinion,  it  is  proper  for  the 
Director  of  Public  Health  before  issuing  a  pormit  for  the  dis- 
tribution of  milk  in  San  Francisco  to  require  that  it  be 
paateuriKed  within  the  limits  of  the  City  and  County.  I  realise 
that  the  courts  have  gone  extremely  far  towards  overruling  the 
Witt  case,  but  they  have  never  expressly  done  so  and  until  they 
do,  I  will  abide  by  it  and  therefore  advise  you  that  you  need 
not  issue  a  permit  for  the  sale  of  market  milk  in  6an  I^'rancisco 
unless  the  milk  is  pasteurized  within  the  limits  of  tlve  city. 
This  conclusion  is  supported  not  only  by  the  fiitt   case  but  also 
by  the  ease  of 

National  Milk  Products,  etc.  v. 
City  Bind   County  of  J>an  Fran- 
cis oo,  20  Gal.  2d  101, 

which  held  in  no  uncertain  terms  that  the  City  of  San  Francisco 
had  the  right  to  prevent  the  sale  of  unpasteurized  milk  within 
the  limits  of  the  city. 

The  only  remaining  question  to  be  determined  is  the  effect 
on  San  Francisco  of  the  provisions  of  Sections  495  and  494  of 
the  Agricultural  Code.  These  sections  provide  for  the  qualifloa- 
tiona  of  those  engaged  in  the  InspectiOi..  of  milk  and  similar  duties 
under  an  approved  milk  inspection  service.  Sections  493  and  494 
attempt  to  set  up  certain  qualifications  for  those  engaged  in  the 
carry in^;  out  of  the  provisions  of  the  Agricultural  Code  regarding 
the  inspection  of  milk.  Briefly,  it  is  made  a  duty  of  the  State 
Personnel  Board  to  hold  e:vajrJ. nations  in  various  parts  of  the  state 
for  the  purpose  of  determining  the  quallfioatlons  of  persons  desir- 
ing to  become  employed  in  the  enforcement  of  the  provisions  of  the 
Agricultural  Code  re^^ardln^,  milk  inspection.  I  think  that  these  pro- 
visions contained  in  these  two  sections  do  not  bind  San  Francisco 
for  the  reason  that  under  our  charter  the  matter  of  the  qualifications 
of  city  employees  rests  with  the  Civil  Service  Cosimia  a  loners, 
and  they  must  determine  these 
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qualifications  themselves  and  not  have  them  determined  by  any 
outside  body,   I  draw  this  oonclualon  from  the  lanf,uage  contained 
in  bubdlvislon  4  of  Section  8^  of  Article  XI  of  the  State  Con- 
stitution wiilch  provides* 

"It  sliall  be  competent  in  any  charter  framed  in  accor- 
dance with  the  provisions  of  this  aection  or   .'ioctlon  8 
of  this  Article,  and  plenary  authority  is  hereby  granted, 
2'ibjeot  only  to  the  restrictions  of  this  article,  to 
provide  therein,  or  by  amendment  thereto,  the  manner  in 
which,  the  method  by  which,  the  tiiaes  at  wiiich,  and  the 
terma  f  or  wliich  the  several  county  and  municipal  officers 
and  employees  whose  compensation  is  paid  by  such  city  and 
city  and  county  excepting  judges  of  the  Superior  Court 
shall  be  e lee ted  and  appointed,  and  for  their  recall  and 
removal  ana  for  their  compensation  and  for  the  number  of 
deputies,  clerks  fc-nd  other  eaiployeea  that  each  shall  nave 
arid  for  the  compensation,  method  of  appolntnent,  quali- 
ficatlons,  tenure  of  office  and  removal  cf  such  deputies, 
cltrlcs  and  other  employees." 

As  I  have  eaid,  our  charter  provides  that  the  Civil  Service 
Conxmlsalon  shall  be  the  Jud,v:e  of  the  qualifications  of  all  the 
employees  that  are  subject  to  the  civil  service.  Milk  inspectors 
are  employees  of  the  city  and  county.   Ceputles  are  ,iqplcje6S  of 
the  City  and  County  working  under  the  Department  of  Public  Health 
and  their  qualifications  can  only  be  doterir.ined  by  the  Civil  :jervice 
Commisaion  and  no  outside  body  has  the  right  to  set  up  qualifications 
unless  the  Civil  Service  Co.^njnlsslon  desires  to  make  such  qualifica- 
tions a  part  of  the  scope  of  the  exawil nation  for  such  employees. 

I  know  that  tnls  Office  on  September  18,  1944  rendered  an 
opinion  which  may  not  be  exactly  in  accord  with  the  vie«s  herein 
expressed,  but  I  am  quite  sure  that  the  writer  of  that  opinion 
overlooked  the  provisions  of  the  rtate  Constitution  which  I  have 
quoted  above. 

On  page  3  of  your  request,  you  aak  whether  oeotlons  500,  501 
or  502  of  the  A,;rioultural  Code  compel  ^ar  Francisco  to  Inapeot 
faiTins  producing  ailk  for  othor  municipalities,  and  to  bear  tae 
expense  of  said  inspection;  and,  also,  do  these  seotiona  deprive 
ban  Francisco  of  the  right  to  inspect  its  own  milk  sup/jly.  The 
answer  to  all  throe  .jaestlona  must  be  in  the  affirmative.   The 
■Jode  makes  provision  for  the  payment  of  the  expensie   by  the  producer 
or  owner  of  the  milk  inspected,  and  permits  a  voluntary  arrangement 
to  be  entered  into  subject  to  the  approval  of  the  Director,  whereby 
counties  or  cities  and  counties  may  agree  upon  the  cost  of  the 
Inspection  and  the  payment  of  said  costs.   True,  ;.an  Francisco 
aiuat  pay  the  initial  cost,  but  it  has  the  right  to  be  reimbursed 
for  the  sacie  after  the  cost  is  incurred.   Of  course,  the  question 
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naturally  arises  as  to  the  right  of  the  i.lrector  to  impose  any 
duties  ux)on  our  emijioyoes  and  th«  inspectors  v?ho  iiais  the  inspec- 
tion are  employees  of  the  Health  iepurtnent  and  are  paid  from 
municipal  funds. 

i^ection  14  of  article  XX  of  tiie  i  tate  Constitution  provides: 

"The  Legislature  .-aay  by  general  and  uniform  laws 
provide  f or  t  he  inspect^-on,  .aeaau„?'eaent  and  graduation 
of  merchandise,  :aanafaotured  articles  anc"  coiT^modities, 
and  may  provide  for  the  appoint.aent  of  auch  officers 
as  may  be  necessary  for  such  inspection,  measurement 
and  gradaation." 

I  do  not  know  that  tliia  particular  point  has  ever  been  decided  )3-3- 
the  appellate  courts  of  our  state,  but  there  ar©  souie  well-defined 
rules  laid  down  in  the  joneral  law  whioh,  in  >ny  opinion,  supports 
It,   See; 

MoQulllin  -  "Municipal  Corpora- 

tlona,"   2^  ed.,  vol.   I, 

para.    187, 

where  the  law  writer  said: 

"The  Legislature  creates  municipal  corporations, 
defines  and  limits    t..eLr  i:ovvers,   «nlari/as    or  aiuilnishea 
theai  at  will,   points   out   tin©  airenoies  w:iich  are   to 
execute   them,   £..id  possesses   such  ^-encral   supervision 
and  coritrol  of  them  as   it  shall  deem  proper  and  needful 
for   ti-ie  puolic  welfare.'' 

In  the  case   of 

State,  ex  rel.,  etc.  v.  Sangerle, 

rgTTTEr-SBe;; 

the  supreme  Court  of  Ohio  Sttidj 

"The  peace,  laoi-als,  health  and  safety  of  the 
people  are  a  laatter  of  concern  to  the  state,  arid  v'aezi 
the  state  haa   enacted  ^^eueral  laws  providing  sanitary 
and  airallar  re;jiAlations  effective  throughout  the  state, 
the  dlffore'it  subdivisions  of  tho  governi'^tent  ma/  be 
required  to  contribute  to  carrying  out  the  legislation." 

4s  I  have  already  stated,  the  production  and  marketing  and 
inspection  of  milk  is  now  a  niatlsr  of  general,  state-wide  concern 
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and  aa  the  iyrovialons  of  Sectioaa  500,  501  and  502  of  the 
Agrlcultupal  Code  work  arjdfor»ily  on  the   whole  state,  in  ay 
opinion  these  are  valid  regulations,  and  not  only  can  the 
Director  oompel  inspoctora  in  the  employ  of  ban  Francisco 
to  Inspsct  ^'iilk  to  bo  used  in  other  places,  but  he  may  also 
permit  the  milk  to  be  used  in  San  Francisco  to  be  inspected 
by  Indpectora  employed  by  othor  cities,  or  by  other  oountisa. 
The  iireotor  cannot  act  arbitrarily  in  the  mattsr  of  the 
inspection  by  our  einployees,  or  by  the  eiaployeea  of  other 
counties,  as  the  Atiricultural  Code  lays  down  certain  .general 
rules  which  must  guide  him  in  the  selection  of  the  inspection 
service,  and  i^ive^  to  any  of  the  Interested  parties  the  right 
to  protest  against  his  ruling  as  to  w):iioh  particular  county 
or  inspection  service  should  :7ia2£e  the  inspection.  The  T^le 
that  there  can  be  no  duplication  in  the  inspection  of  niilk 
fliust  be  borne  in  laind,  aid  if  milk  Is  Inspected  by  one  authorized 
inspection  service,  it  cannot  again  be  inspected  by  any  other 
service  provided  that  the  fiall  and  complete  inapoction  has  been 
snarte  by  tlie  other  service,   I  add  this  merely  for  the  purpose 
of  u.2;ain  cwillnj^  your  attention  to  the  fact  that  in  my  opinion 
milk  that  is  inspected  by  a-nother  inspection  service  cannot  be 
sold  In  '-)an  Francisco  unless  it  is  pastsuriaed  within  the  liralts 
of  the  city. 

You  are  therefore  advised  in  accordance  with  the  ytatements 
set  forth  in  triia  opinion. 

Yours  traly, 
JSO,  J.  0»T00i*K 


TOj      DBPAHTf..E«T   OP  PUBLIC   liKiiL'fH 

VIA  OHIEP  ADMIlflSTRATIVE   OFFIDim 


CHAiJvTO'T 


April  SO,   1948 


/M'^ 


SUBJECT t      PCWKR  OP  PARK  CO  (MISSION  TO  RbXJUIATE  HOLDING  OF  LSSSPlNaS   IN 
PAIiK;    USE   OP  BAND   COKCOUHSE,    OF   PUBLIC  ADaOrtESS  SYSTEM  BY 
PRIVAT3  QROUFti, 

OttntlenMn: 

This  office  is  In  receipt  of  your  request  for  an  opinion  as 
follows: 

A  oertaln  organisation  "has  requested  permission  to 
hold  a  public  loeeting  In  or  about  the  Band  Concourse  In 
Golden  Gate   Park,   on  Sunday,   May  16,   from  12:00  to  1:30 
p«oi«     (Por  your  information,  the  Golden  Gate  Park  Band 
plays  between  the  hours  of  two  and  four  in  the  Band  Con- 
oourse). 

"l.     Does  the  Coanmlaaion  liave  the  legal  right  to  deny 
permission  to  this  group  or  any  other  group  to  hold  meetings 
(a)  in  Golden  Gate  Park,  or  (b)  in  and  about  the  Band  Con- 
course? 

••2«  If  it  is  legal  for  this  group  or  any  other  group 
to  hold  such  laeetings,  can  the  Conmission  bar  the  use  of  a 
public  address  systoci?" 

0  P  I  M  I  0  K 

l(a}  As  to  the  general  ri^ht  of  groups  to  hold  meetings  in  Golden 
Gate  Park,  I  quote  £vcm  my  opinion  to  the  Park  Gomtnission  under  date  of 
l>eo€Kriber  7,  1945,  as  follows: 

•Ko  authority  has  been  found  which  would  permit  a  muni- 
oipality  to  forbid  7neotiri/,3  in  certalii  parka  on  giTounds  that 
othe:  parka  are  ttvailtv  'le  for  meetings*  The  right  to  hold 
meetiflfiS  in  parks  arises  from  the  fact  that  parks  are  public 
places  and  a  proper  place  for  the  exercise  of  the  fundamental 
rights  guaranteed  by  the  Fourteenth  Amendment* 

"An  attempt  to  restrict  the  use  of  parks  as  meeting  places 
could  only  be  justified  if  the  municipality  had  substantial  rea- 
sons for  its  action,  which  the  courts  would  believe  sufficiently 
Important  to  Justify  the  incidental  limitation  of  the  rights 
guaranteed  by  the  Pourteentlri  Amendment  which  would  result *•* 

This  CommiBsion  has  no  absolute  right  to  deny  permission  to  groups 
to  hold  raeetings  in  Golden  Gate  Park.  Its  rifsht  is  not  prohibitory, 
but  regulatory.  See  In  re  Whitney^  57  Cal.  App,  (2d)  167, 


Meetings  oaimot  be  prohibited  and  freedom  of  speeob.  thus  sup- 
pressed "In  the  absence  of  a  clear  and  piresent  dancer  of  3\ibstantlve 
•Tils",  l#e«,  of  serious  violation  of  law,  or  in  frequently  quoted 
language  "unless  they  so  imminently  threaten  immediate  interference 
with  the  lawful  and  pressing  purposes  of  the  law  that  an  Irmaediate 
oheok  is  required  to  save  the  country" ,  See  Oanskln  v.  San  Diepto 
Dtalfied  Sohool  i>lstriot«  28  Cal«  2d«  536,  542  and  numerous  United 
States  Supreme  Court  and  other  cases  there  reviewed. 

Regulations  may  appropriately  limit  the  times  and  places  of 
meetings,  not  arbitrarily,  but  for  ths  purpose  of  avoiding  conflict 
of  the  rarious  rights  and  purposes  which  may  be  involved. 

Tlil«  principle  is  stated  In  44  Corpus  Juris  lloi,  as  follows; 

"In  providing  for  the  use  and  control  of  its  public  parks, 
a  city,  by  its  proper  officers,  performs  a  governmental 
function,  ana  is  not  acting  in  its  proprietary  or  busi- 
ness capacity.  The  municipal  authorities  may  make  all 
necessary  and  proper  regulations  with  regard  to  the 
govemment  and  muiiageKient  of  the  property,  and  how  it 
shall  be  used  by  the  public,  such  as  are  necessary  to  pre- 
serve the  public  peace  and  safety,  the  protection  of  the 
property  from  injury,  and  to  secure  to  tlie  public  its 
oofltnon  enjoynent;  and  so  long  as  they  act  within  the 
legitimate  scope  of  their  authority,  their  discretion  is 
not  subject  to  outside  interference  or  Judicial  revision 
or  reversal,  but  to  be  valid  the  regulations  adopted  must 
be  reasonable* 


In  the  leading  case  of  Hague  ▼•  O.I.O.,  507  U,3»  496,  615,  516, 
this  principle  is   stated  as  follows: 

*The  privilege  of  a  citizen  of  the  iMlted  States  to  use  the 
^streets  and  parka  for  oaanunication  of  views  on  national 
questions  may  be  regulated  in  the  interest  of  allj  it  * 
not  absolute,  but  relative,  and  must  be  exercised  in  sub- 
ordination to  the  gen  oral  oo»ii*ort  and  convenience,  and  in 
oonsatiance  with  peaco  and  good  order j  but  it  must  not,  in 
the  gxiise  of  regulation,  be  abridged  or  denied* 
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**!•  think  the  court  below  was  right  in  holding  the  ordinanoe 
quoted  in  Note  1  void  upon  its  face.  It  does  not  make  oom- 
fort  or  convenience  in  the  uae  of  atreets  or  parka  the,  stan- 
dard of  official  action," 

See  alao:   Cox  v.  Mew  liampshire.  312  U.S.  569,  574; 

Schneider  v.  Irvingtcai.  508  U.S.  159,  160; 

Jones  Y,  Qpelika^  316  U.S.  593,  594. 

Permission  must  therefore  be  given  to  hold  meetings  of  a  lawful 
character  in  the  Park  under  such  regulation  or  regulations  by  the 
Comniasion  as  may  be  reti 3 enable  for  "the  general  comlort  and  opnvenienoe* 
and  in  oonapnance  with  peace  and  good  order," 

(b)  In  and  about  the  Band  Oonoourseo 

'«ieb3t©r»3  Dictionary  defines  a  oonoourae  as  "1,  a  flocking  to- 
gether of  people",  "2,  an  aaaerablage"  and  "5*  an  open  space  where 
several  roada  or, paths  meet;  eap*,  an  open  space  in  a  park  where 
several  roada  meet". 

Regarding  the  ooncourae,  under  the  first  two  definitions,  aa  an 
aasemblage  of  people,  it  la  entirely  proper  for  you  to  prohibit  a 
meeting  to  be  held  at  the  place  of  another  assemblage,  either  during 
the  carrying  on  of  the  purpose  of  the  assemblage  or  while  people  are 
gathering  for  that  purpose  or  are  leaving,  if  discomfoxrt  or  incon- 
venience will  be  caused  thereby.  If  the  purpose  of  the  gathering  is, 
for  instance,  the  enjoyment  of  nuaio,  the  Cojamission  may  i^eguMe  the 
area  for  the  full  protection  of  that  purpose,  not  only  during  the  time 
of  the  perfomianoe  but  while  music  lovers  are  gathering  or  leaving  and 
preaumably  diacusaing  the  oocaaion. 

Regarding  the  oonoourae,  imder  the  fifth  definition,  as  a  place, 
while  the  Band  Concourse  has  been  specially  dedicated  to  music,  meet- 
ings may  no  doubt  be  held  there  at  unoccupied  times  without  inter- 
ference with  the  primary  purpose* 

2.  As  to  the  use  of  the  publio  adc^jross  system,  you  are  advised 
that  it  is  not  necessary  for  the  Comraiasion  to  undergo  expense  in 
furnishing  items  of  personal  property  for  the  use  of  various  groups. 
However,  if  such  things  are  fumiahed,  they  ahould  be  pi»ovided  without 
discrimination,  except  as  reasonably  required  from  the  nature  of  the 
device  or  the  occasion. 

The  Coaoniasion  may  properly  expend  funds  to  provide  a  public 
address  system  for  music  or  mvinicipal  or  other  public  gatherings,  but, 
if  it  lends  the  use  of  the  system  to  private  gatherings,  the  Coramisaion 
oazmot  arbitrarily  discriminate  between  them.  See  Goodman  v.  Board  of 
Education.  48  Cal.  App.  (2)  731,  734. 


You  are  aooordlngly  so  advised* 

Rospectrully  eubmitted^ 


*(Sai  J.  0»TOOL% 
CITY  ATTORNEY, 


To:  The  Park  CoajBniEeion 


April  30,   1948 


SUBJECT  I      R'tXJiSTRAR   OF  VOTKIS,   DUTIES  AS   DEFINED 
IN  SiSC.    122,    F.Lr,G'i,    OlS   CODE  HEOARDING 
R}-;C-I3TRilTI'  TO  RKGISTER  AFTER 

39THLAY  B  JTiON. 


Gentlemen t 

Thle  office  la  In  receipt  of  a  request  for  an  opinion  from 
you  as  follows  t 

REQUEST 

"It  is  stated  by  various  residents  of  San  Fran- 
cisco that  they  attempted  to  register  between  5  o'clock 
and  lOiSO  o'clock  laa^i  nij;ht,  April  22,  and  that  they 
were  informed  throiigh  newspaper  articles  and  by  Deputy 
Registrars  stationed  outside  of  the  City  Kail  that  they 
could  re^jister  as  voters  at  the  registration  office  in 
the  City  Hall  up  to  midnight  last  night,  but  that  the 
registration  office  in  the  City  Hall  was  closed  before 
10:30  p.m.  and  those  persons  arriving  at  the  registration 
office  in  the  City  Hall  betv^een  the  hours  of  9:45  and 
10j30  p.m.  found  the  office  closed  and  they  were  not  able 
to  register  as  voters . 

"Assuming  the  above  recited  statements  to  be  true 
and  correct,  is  it  within  the  aut  orlty  of  the  Registrar 
of  Voters  to  grant  relief  to  the  persons  involved." 


OPINION 

I  advise  you  that  the  registrar  of  Voters  has  no  authority 
to  register  the  persons  referred  to  in  your  request,  and  permit 
them  to  I'Oi-jlster  for  the  fortacociing  eleotion.  Section  122  of 
the  Elections  Code  reads  as  follows: 

"SijC.  122.    Times  for  Regis trationi  Closed 
Period :  Transfers  and  Times  for.   'H e gistra tion  of 
electors  siriail  be  in  progress  at  all  times  except 
during  the  thirty-nine  days  immediately  preceding  any 
election,  when  re,:;lstration  shall  cease  for  tiiat  elec- 
tion as  to  electors  residing  in  the  territory  within 
which  the  election  is  to  be  held.  Transfers  of  regis- 
tration for  an  election  may  be  made  from  one  precinct 
to  another  precinct  In  the  same  county  at  any  time 
when  registration  is  in  progress  in  the  precinct  to 
which  the  elector  seeks  to  transfer." 
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Based  upon  this   section,   it  is   clear  that   the  Registrar's  power 
to  register  voters   ceases  at  midnight  on  the  40th  day  before 
the   election.       For   the  next  39  daye,   he  has   no  authority  in  law 
to  re.jister  any  persons  for  that  particular  election. 

Regardless   of   the  facts  stated  in  your  request,   the  Regis- 
trar could  in  no  way  under  the  law  iKhich  is   specific  on  the  subject 
(Section  l;i22,  supra),  grant  any  relief  to  these  persons. 

Very  tinily  yours. 


CITY  ATTORNEY 


TO:      LEPiiRTMiKT    OF  FIMHCIi  AUD  RECORDS 

Attention  Mr.  Ben  G.   Kline,  Director. 


BJWJR 


Ayrll  15 «  1948 


so&nof  I   ram*  mkobisal  m  inHattxiB* 
AiAfiaMro  Aa  a  public  amaASOB* 

Oontlament 

ThlB  office  la  in  receipt  of  yotir  request  for  an 
opinion  ae  folio* st 

R  s  ^  t;  s  3  y 

"Attached  hereto  please  find  comBiunieation  from 
Mies  Jeanne  uordon,  164^  tenth  Avenue,  relative  to  a 
tree  i^rowin^  In  front  of  16Jc{7  Tenth  Avenue.  This  natter 
Is  referred  to  you  with  the  request  that  you  inform  the 
Streets  Comiaittee  what  aotlon  the  Board  oan  tare  in  this 
matter  with  a  view  towards  having  the  tree  removed. 


'•164»  i'enth  Avenue 
::^«n  i^'ranolsoo  22,  Calif* 

July  7,  1947. 
"Department  of  Pub lie  Worka 
City  Hall 
San  Francis oo  2,  California 

Gentlemeni 

"iiS  a  resident  of  the  1600  bloolc  on  lenth  Avenue, 
I  feel  that  .our  Board,  or  someone  who  has  the  power, 
should  coioe  and  inspect  and  do  sometlilng  a)>out  a  tree 
that  is  practically  turrvin^  this  block  into  a  forestt 
Shis  tree  is  in  front  of  1627  lenth  Avenue.  It  is  not 
only  an  unsightly  loonstroaity  to  the  block,  but  darif^eroua 
as  well.  I;urin{.s  tale  windy  weather,  the  leaves  from  this 
tree  blow  all  ovt^r  t£ie  siduvali^.  and  streets.   To  add 
to  iiils  dirt,  if  there  happens  to  be  an  extremely  heavy 
fog,  the  streets  and  leaves  are  danp  and  slippery. 
Recently,  oecause  of  this  condition,  I  slipped  on  a  portion 
of  the  sidewalk  that  was  covered  with  dajfnp  leaves  and 
sprained  my  ankle  very  badly.  As  a  ro  ult  of  this  accident, 
I  had  to  leave  my  work  for  six  weeks,  and  therefor,  loat 
quite  a  bit  of  pay.  This  I  cannot  afford  and  I*%  sure  the 
residents  of  that  house  will  not  compensate  me  for  my  loss 
nor  offer  to  pay  ay  doctor  bills,  and  I  feel  certain  the 
City  won't  do  it. 


"I'm  sure  that  it  you  send  ftom«on«  out  to  inapeet 
tnlft  situation,  he  wo  ild  find  tliat  tiie  aidewar«    and 
street  are  beginning  to  crack  from  the  ^-rowth  of   the  roots, 
loo,  the   tree  is  ^ettln^^  so  tall,  it  will  soon  interfere 
with  the  wiring  overhead. 

"Surely  the  City,  if  not  your  Board,   is   in  a  posi- 
tion to  do  something  about  thla  situation.      I  know  tlxat 
many  people  on  t   is  block  have  writ. ten  letters  and  also 
called  it  to  ^our  attention  but  so  far  nothlUti  kxas  ooen 
done  about  it  and  still  the  tree  keeps  growing  and  be- 
ootaee  more  hazardous.     By  now  I^ju  sure  it  has   reached   t;he 
100  foot  m&rkl     Don't  yea   think  that  a  little  ridiculous 
in  t  le  middle  of  a  sidewalk? 

"After  all  t^as   tlsie  and  the  many  petitions  you 
have  received,  don't  you  think  it's  about  time  aomethlns 
was  done  about  t^.is   ireel       >iftor  all  one  likes   to  be 
proud  of  his   horn©  and  aurroundlnas,   and  not  i^ve  to  face 
a  sight  like  that  every tijs»  he  turns  around.      I'm  sure 
you  will  a£:re«  with  aie  if  you  will  only  cotao  out  and  tare 
a  look  At  this  resjugnant  and  hazardous  ai.^jht. 

Very  truly  yours, 

(Signed)   JK4I4I7B  tiOHPON 
(Miss)  Jeanne  Gordon." 


0  P  I  N  I  0  M 


Reference  is  made  to  my  opinion,  dated  January  8,  1946 ^ 
No.  4052,  entitled  I  "Unauthorised  obstructions  on  public  side- 
walla  |  prevention  and  rGi:-oval|  reeponslbillLy  of  Director  of 
Public  Works  and  Chief  Administrative  Officer)  permits  for  side- 
walk obstructions,"  a  copy  of  which  is  attached. 

In  the  opinion  cited,  it  appears  that  "ornamental 
tr«M"  as  referred  to  in  section  64  of  the  :'ollce  Code,  Part  II, 
Chapter  6  of  the  Municipal  Code  are  included  in  the  exceptions 
to  Section  63  of  said  Code  as  bein^,  unlawful  obstructions  upoa 
a  sidewalk. 

Kowever,  it  is  to  be  noted  that  if  the  aaintenanoe  of 
the  tree  in  question  is  unauthorized  or  authorised,  and  the 
authorisation  withdrawn,  then  the  same  may  be  abated  as  a  publie 
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QulaAnoe*  la  f&et,  «ven  If  t  he  tare*  grmm  naturally,  without 
plantln4.  or  maintenanoe,  and  it  became  a  public  milsanoe,  it 
could  be  abatad  as  8uoh« 

Therefore,   your  attention  la  directed  as  folXovat 

Coue  of  Civil  Prooetfure.  section  731: 

"l73l»     /Ifulaancex  Action  for  abateaent  an<3 
Aaangea   authorlaedt     By  whom  action  way  be  Institutetlj/ 
An  action  raay  be  brought  by  any  person  whose  property 
ie   injuriously  affected,   or  whoae  personal  enjoyment  ie 
lessened  by  a  nuisance,  as   the  sajcie  is  defined  in  section 
thiirty-four  hundred  and  aeventy-nlne  of  the  Civil  Code, 
and  by  the   judgment  in  such  action  the  nuisance  saay  be 
enjclnect  r~  rebated  as  well  as  dairwiijes  recovered  therefor. 
it  civil  action  may  be  brought  In  the  na.is»  of   the  people 
of  the  State  of  California   to  abate  a  pviblic   nuisance,  as 
th©  sasie  la  6c>rined  in  »ect.i.on  thirty-four  hundred  and 
eighty  of  the  Civil  Code,  bv   the  district  attorney  of  any 
county  la  waich  such  nulsaace  ©xista,   or  by  the  city 
attorney  of  any  town  or  city  in  which  such  nuisance  exists, 
and  each  of  aald  officers   ahall  have  concurrent  right  to 
bring  such  action  for  a  public  nuisance  existing  within  a 
town  or  city,  and  such  district  attorney,   or  city  attorney, 
of  any  county  or  city  in  which  such  nuisance  exists  must 
brin^;  s'lch  action  whenever  directed  by  the  board  of  super- 
visors or  suoh  county  or  whenever  directed  by  the  legis- 
lative authority  of  such  town  or  city," 

Civil  Code,   aeofeion  5479 i 

"1347^.     ^^isauoo,   wtiatji/       Anything  which  is 
injurious   to  he&lth,   or   is   indecent  or  offensive  to  the 
senses,  or  an  obstruction  to   the  free  use  of  property, 
80  as   to  Inuerfere  with  the  comfortable  enjoyment  of 
life  or  property,   or  unlawfully  obstructs   the   free 
passage  or  use,   in  thtt   ouatojaary  manner,  of  any  navigable 
lake,   or  river,   bay,   stream,  canal,  or  basin,   or  any 
publio  park,  square,  street,  or  highway  la  a  nuisance." 

Civil  code,   lection  34B0t 

"•M80.     ^jFubllc  nuisano«j7    A  publio  nuisance  la 
on9  which  affects  at  the   sa^se   ti.oe  an  entire  co.nraunity 
or  neighborhood,   or  any  considerable  nxwiber  of  persons, 
although  the  extent  of   the  annoyanee  or  damage  inflicted 
upon  individuals  may  be  uneu\ial." 
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In  other  wordi,  under  th«  foregoing  sftotlons  J^lsa  Jeanne 
Gordon  has    the  rlf^*t  to  institute  an  abate-nent  of  nulaanee 
action  If  a  nuisance  exiats,  ae  defined  in  .section  547S  of  the 
Civil  Co<3e»     In  the  event  that  a  nuleanoe  exlsta,  as  defined 
in  Section  MOO  of  the  Civil  Code,   and   the  Board  of  Sux>erviQore 
AeeidK'.  "iT^er   the  exietlng  facta  an  abatement  proceeding  ehould 
be  copimenoed,   it  laay  direct  the  City  Attorney  to  institute  the 
procee(5in(^s« 


Very  truly  yours. 


CITY  ATTORHBt, 


-0|     THK  BOaBC   op  SOfmVlSORS, 

00 1     THE  H0»,   ELKES  K,  RGBt^OH^  MAXm* 


om^ 


>f;^^ 


Kay  S,   194a 

Subject!     Uarlmt  Stre«t  liallwcgr  i^lxwl  Payment. 

eur  Sirs 

iou  h*v«  addressed  Iriqulrles  to  this  office  relative  to 
the  legality  of  the  Ci^*B  ctaklne;  final  puyxaent  to   tho  Haiicet 
Street    uiilwtg^   far   the  b^lane*  of  the  purchase  price  due  it  for 
the  operative  properties  purchased  by  tho  Cit^  In  1044.     The 
question  a  rises  by  reason  of  a  number  of  persoual  injury  actions 
pending:  a^^alnst  Market  Street  .iailvay  in  which  jud>iiient8  have 
not  been  rendered. 

QPUaiOH 

It  will  be  necessary  to  review  at  some  length  the  Mstory 
oi'  the  ac  uiaition  or  the;   oper  tire  properties  of  Kafket  StrN&e 
iiailway. 

In  1944,  Seetloa  119.1  of  the  charter  was  adopted  und«r 
which  the  City  a{;reed  to  purchase  for  ifc'7,500,000  the  operative 
propeirties.     ;;;2,000yO00  of  the  purchase  price ws  to  be  paid 
upfUL  the  effective  date  of  the  charter  aiasncteent  from  surplus 
in  any  funds  ol  the  then  existine  Municipal  hsd  Iway.     Ihis  pay 
■eat  was  RBde.     The  b^lanee  of   the  purehuse  price  was  to  be  uade 
solely  out  of  the  earnings  of  the  ctts^ined  properties  aft«r 
allowances  hau  been  aaue  for  (^ez*uting  escpense,  repairs  and  main* 
teoax3tee»  recotistruetion  and  repla<H»eients  and  other  iteias  of 
operatin;:  costs.     The  balance  regaining;  on  h&nA  was  to  be  paid  to 
Market  Str«et  tiailway,   first  to  be  applied  on  Interest  due  on  the 
unpaid  balance  of  the  purchase  price  and  any  anount  above  the 
Interest  to  be  credited  to  the  xuipaid  principal* 

t>aa  tiias  to  tiae  payouBats  were  aade  out  of  earnings  until 
presently  there  z^tnains  a  belanoe  di»»  Uie  ConpanQT  *»^  Interest  and 
principal  of  a  sua    soiaewhat  in  eaecftss  of  #X«830t000. 

iinder  Sf^etioa  119 •!  the  unpaid  balance  bears  Interest 
at  the  rate  of  4%  per  an  ium»   or,  row-hly,    cufrently  at  i;'200  por 
day. 

In  Novesdjer,   1947,  the  people  by  a  vote  of  17S,81S  to 
S7,486,  many  nore  affirmative  votes  than  the  two* thirds  rsv^ulred, 
passed  a  bond  issue  in  the  aiaount  of     2,2OD,000  for  the  purpose 
or  refunding'  the  debt  due  IJarket  Street  railway.     The  reasons 
for  the  bond  issue  were  that  the  unified  systca  could  not  properly 
be  operated  with  restraints  contained  in  Section  119.1,  and  for 
tl»  purpose  of  providing  a  better  transportation  system  and  to 
stop  the  runixinc  of  interest  on  the  balance  of  the  purehase  price 
the  bead  issue  passed. 

At  the  bond  election  a  charter  anendmeat,  Seetloa  119*8 
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TOS  •naot«d  mad  rtitiflod  by  the  Legislature  on  January  Q,   1948, 
which  authorised  the  paynent  of  the  amount  due  Market  Street 
.lailwaT  out  of  the  proceeds  of  the  sale  of   the  bond  issue.     This 
nullified  the  laethod  of  payment  set  out  in  SeetlcHi  119»1. 

An  ii^ortant  fact  to  hear  in  mind  is  that  on  Septesber  89, 
1944,  at  5  o'clock  ^^.M.  Pacific  v.ar  Tine,    title  to  the  operative 
properties  passed  from  Market  Street  Hailw<.y  to   the  City  and 
County* 

The  net  revenues  from  the  conbined  operation  have  fallen 
to  stich  an  extent  that  there  renains  nothing;  on  hand  in  the 
special  "Municipal  lUtilvay-^Sarket  Street  Extension  lund"   to 
pay  the  UAvkmt  Street  iiailway;  hence   the  procodxire  of  refunding 
Iqr  the  bond  iasus  above  deseribeU. 

Pursuant  to  Section  119.1,   a  contr^^ct  was  entez^d  into 
tetween  the  City  and  County  by  tho  Public  Utilities  CcKandssioffl 
and  Market  Street    iailsay,  under  the  tersts  of  «9iich  It  Vas  pro* 
vided  "that  City  does  not  as  uzne  any  liability  for  and  will  not 
undertake  the  dt)f ense  or  payment  of  clains  of  any  kind  or  char- 
acter a^,aln8t  CosE^&ny  arising  from  the  ownership  of  said  opera- 
tive propm^ties  by  Cowpony  prior  to  5  o'clock  A.M,  Pacific  v,;ar 
Tiae  of  September  39,   1944,   inclvuiine,   but  not  liiaitlng  the 
saas   to,   daau^es  for  Injuries  to  perscNOs,   daiaages  xor  death, 
injuries  to  or  death  of  Cocqmny  enployees,   and  damages  to 
property."     aiiis  provision  does  not  affect  th*  rlc^ts  ot  thiwj 
parties. 

In  accordance  with  the  statement  of  tiaxicet  Street  Hail- 
waj,    as  of  iieoes^er  31,   1947  tlriere  were  ecmtlngent  liabilities 
arising  out  of  197  damage  suits.     The  at^unts  prayed  for  in  these 
suits  totaled  approximately  #2,770,000,   and  the  Coi^bny  esti- 
mated these  damage  suits,   probsbly  after  ^ducting  the  infiurnnee 
eoT«rage  of  them,  coixld  be  liquidated  either  by  litlr;ation  or 
••ttlenumt  and  pi^  expenses  for  the  reraainder  of  the  Companj^a 
6orp«pat«  existence  for  approximately  ^560,000.     v. hen  lawyers 
pray  in  daioaire  suits  tliey  do  so  fervently.     Hence   the  Camp9iay*m 
low  estimate. 

Another  ijeiportant  fact  found  In  tho  Amual  ivoport  to 
^toekholdere  for  the  yeur  ondln^^,  1947  is  the  statetaent  that 
after  the  Cll^  has  paid  the  balance  due  the  railmgr   "thereafter 
the  manageasnt  will  taltt  appropriate  steps  for  the  payment  of 
«n  initial  Uquldatln^   dividend". 

Prior  to  1944  when  the  purchase  of   the  operative  prop- 
erties was  aecoiaplished,  having;  in  nlnd  contingent  lli>  bill  ties, 
the  writer  investigated  the  Constitution  and  Code  provisions 
and  the  decisions  construing  both,  an:   felt  at  that  tine  If 
the  plan  of  purcht.se  defined  by  Section  119.1  of  the  chaj*ter 
were  carried  out  that  the  City  moald  in  no  way  be  aniwersble 
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for  ths  contingent  llabilitlo8  arising:  out  of   the  dazaafje   suits 
•gainst  Kark*t  Stroet  liailvay^  and  is  oV  the  &&ja0  opinion  to d&j. 
The  law  has  not  chanse<S  sinca  the  eases  wer»  then  reviewed  beglnidng 
with  ,Lee  v.  Southern  Pacific.   116  Cal«  97,   and  coiitlnuiaf:  through 
with  So.   Pasadena  v.   Pasadena  Land  Co..   152  Cal.  579j   trwin  ▼. 
Pickwick  Stares.   154  Cal.  ^pp.  443}   and  Tehama  v.   Pacific  oas  and 
Elec.  Co..   55  dal.  App.    (2d)  465, 

In  the  present  trtuxsactlon  there  is  no  scintilla  of  fraud 
or  collusion  between  the   Cit/  and  the  Market  Street  Fisllwe^.     The 
widest  putliclty  to  the  sale  was  c:l.ven  throxi£iiout  the  City  and 
County,   the  natter  had  been  presented  to  tl^  voters  on  several 
occasions,  and  in  short  any  p^artles  plaintiff  or  particularly 
their  attorrteys  were  wellawax^  of  the  trtmsactlon. 

I'artieular  care  was  escereised  that  the  Coiapany  observe 
all  statutory  reciuirensents  in  t ransf erring'  title  of  the  operative 
properties  to  the  City,   and  Section  510  of  the  Civil  Code  as  the 
City  had  It  anended  in  1944  wherein  a  inajority  vote  of  the  shajre- 
holders  was  only  r  oqxilred  when  a  sale  was  made  to  a  rtuxiicipalitv 
was  not  relied  upon.     Th«  company  had  acquired  more  thxan  two-thl«»d« 
of  the  stockholders*   consent  to  the  sale. 

The  writer  has  been  unable   to  find  any  case  In  the  United 
States  that  presents  facts  sijailar  to  the   transaction  herein  in- 
volved,  and  while  it  would  be  better  practice  to  institute  a 
suit  for  deelftratar7  relief  for  the  purpose  of  intex^retlng  what, 
if  any,   llabillly  could  attach  to  the  City  in  the  event  a  daeiage 
clainant  should  recover  a/ulnet  IJarket  Street  Hallway  and  the 
latter  x>efused  or  was  unable   to  pay  the   judgment,   tlsie  will  not 
permit  such  action,  as  the  interest  rate,   as  above  stated,   ac- 
cr^ws  on  the  basis  of  approxiznately  ^200  a   day* 

It  is  essential  that  the  determination  of   the  quostion  in- 
volved be  made  now  so  as   to  ^Ive  effect  to  the  will  of  the  people 
as  expressed  in  voting  the  bond  issue  and  o^iarter  amendment  and  to 
prevent  the  accrual  of  interest.     In  the  event  the  people  at  the 
coming  election  wex*e   to  vote  bonds  for  the  operative  properties 
of  the  CallX'ornia  Street  Cable  iiallioad  Ccaapany,   a  sitallar  question 
will  be  presented.     Thb  latter  corapai^,   in  cotsp&riBon  with  Market, 
has  relatively  few  outstanding  danaise  sxxlts  but  nevertheless  they 
exist. 

Ke  OKist  first  exaraine  section  10  of  Article  XXI  of  the 
ConstMatloa  which,  in  effect,  prohibits  the  passaco  of  any  lairs 
persiltting  "the  leasln;?  or  alienation  of  any  franchise,   so  as  to 
relieve  the  franchise  or  property  hold  thereunder  fron  the  Ha- 
bill  ties  of  the  lessor  or  ^aixtor**. 

The  Mai^et  Street  Railway  rmmy  years  ago  surrendered  Its 
fx^aixchlse  and  was  of  the  tlaie  of  sale  operating  by  vlrtiu»  of 
seetioa  151  of  the  charter  which  granted  Market  Street  liollway  a 


2o-7e«r  op^ratlne  peralt.     Thia  ponalt  le  not  a  lav  allowing^ 
or  to  use   th«  atetutory  word,  penal  ttiai:   the  loMslng;  or  allao^ 
atlon  or  any   l^anchlao,   and^   X'urther«    th«  conatltutloi^l  pro- 
yislon  «aa  not  eziaetad  for  the  purpose  of  afrectlng  aeqvdal  tloaui 
of  I'ranehisaa  by  a  municipal  corporation. 

Ua<ier  aoctlon  151  or  the  ehartor  it  Is  providad  that  the 
operating  peralt  wa&  lasuod  aubjact   to   the  x'lfiit  of  the  City  at 
*iny  tlr»   to  acqulra  and  poaaoss  the  operative  railway  property,  when 
the  City  acqulmd  the  operative  propertiea  It  autoisiatleally  re^ 
▼oked  the  permit  and  there  la  ia  no  sezvie  an  alienation  of  a 
X^nchlse. 

i>tatutea  llmltlnf:  rl^ts  and  interests  a»»  not  extended 
ao  as  to  include  in  such  restrictions  the  f:ovex*nia«eit  or  a 

r»lltlcal  subdl vision  acting,  in  e  proprietary  capacity  unless 
t  clearly  appei^rs  that  such  restrictions  were  so  intended. 

0   Fac.   Elec.   Hy,   Co..   137  Cal.  502,   305-SlOj  M_^rln 
.clptil  ^'ftter  iksi.  v.  Chemi.   108  Cal.  754,   756-7Saj   Irila  ry  v. 
San  DieKO.   136  Cal.  555t  25   vhI.   Jut.  pp,  769-770* 

On  this  Irarich  of  the  sxibject,  the  CAt»  vhloh  follows 
is  closely  in  points 

Oas  Trust  Co.    (CCA7 , 1906)^ 

144  Ked.  640. 

In   that  caae,   one  nulnby,  as  a  stockholder  of  Cou8VKie]?s* 
Gas  Trust  Co.,   l»>ought  a  sxilt  to  restrain  the  corporation  frosa 
eadx-rtclng  In  the  business  of  fumlahlni:  artlfieial  ^aa.     The 
theory  of  the  suit  wb&     that  the  cc»q>any  ha:i  a  franchise  and 
corporate  povrer  only  to  supply  natural  gas.     It  appeared  that 
the   natural  f,a»  supply  was  esdiausted.       This  suit  led  to  a  de- 
cree in  winding  up  and  dissolution  of  the  corooratlon.    (Con- 
sutsers*   uas  Trust  Co.  v.  kuinby,   157  Fed.  882).     This,   of 
eoiurse,   led  to  jparacocdin^s  X'or  the  sale  of  the  corporate 
property. 

The  City  of  Indianapolis  asserted  an  exclusive  right  to 
buy  under  the  temns  of  the  rranehlaa.     v^ulnby  filed  an  anclllury 
bill  •eekinc',  to  rwiove  this  cloud  upon  the  coa^}any*s  title.     The 
asGTit  of  the  bill  was  decided  in  the  report  h«c*etofore  cited. 
(144  Fed.   640). 

The  Court  held  that   the  t^cneral  rule  of  law  that  a  public 
utility  could  not  dispose  of  all  of  Ita  property  wltJiout  statutory 
peorxslaslon  f  rora  t3aiB  Legislatiire  was  not  to  be  applied  to  a  purchase 
by  a  saxnidpal  corporation.     The  Court  stated  (middle  of  p.  645}} 


"ExAmiatttion  ol   the  numerous  authorities  cltl«»d  for  &nd 
against  tlio  contention  of  ultra  vixNis  re^aale  no  casa 
imrolvinfi,  a  proriaion  oI'  like   character  with  this  option 
clauae,   nor  one  in  reference  to  a  ri^^t  to  traijaier  the 
corporute  property  to  a  muriicipaXity  under  any  cireuai- 
Btancea.     The  genei'aX  doctrine  in  all  is   thiia  co!^re« 
hensively  stated  in  the  loi-din^-,  ease  of  Central  T;'an8p. 
Co.  ▼•   inai2S)an«8  Car  Co.»   139   U.S.  84,  48,   XI  Sup.   Ct.   478, 
484,   3&  L.   Ld.   S5t 

*A  corporation  canriot,  without  the  as  ent  of  the 
Legialattire ,   transfer  its  franchise  to  another  cor- 
poration,   and  abnegate  the  perforsianee  of  the  dutieo 
to  the  public,   in^>osed  upon  it  by  its  charter  as  the 
consideration  for  tiic  grant  of  its    rrancl-iise.   Neither 
the  grant  of  a  rruachiao  to  trarisport  pas^engera,   nor 
a  eenoral  authoz^ty  to  sell  and  dispose  of  pre^  rty, 
eopowsrs  the  grantee,  while  it  continues  to  exist  as 
a  coxporation,   to  sell  oi    to  lease  its  entire  property 
«£id  franehiae  to  another  corporati(»i.> 

"In  none  of  the  citations,  state  or  ^^eneral,  are  tjhsre 
any  reascms  stated  that  seera  inconsistent  with  the 
proposition  that  a  e<»n[> oration,   exijr^.af.ed  in  a  aerrice  of 
public  utility,  raay  contract     or  a  sale  to  the  launicipality 
of  all  its  property  therein,  either  throuijh  a  condition 
accepted  in  the  franchise  from  the  city,   or  tliroufjh 
subsequent  arrai\  ©r.ent.     The  question  whether  municipal 
omership  is  favorui  le  to  the  public  intei-est,  is  neither 
involved  in,  nor  open  to  judicial  inquiry,     Assuming 
that  s\2eh  ownership  Is  autliorised,  and  la  contenp3ated  cop 
decianded  by  the  Eamicipallty,  we  are  conriaced  thut  this 
proviso,   treated  alone  as  a  contract   of  sale  on  the 
part  of  the  pas  corspany,  is  not  within  tht;  inhibition 
Ol"  the  rule»-not  ultra  vires.     The  public  policy  whicii 
ie  rteritioned  in  the  cases  cited,  as   orp^ot^d  to  an 
implication  of  charter  power  to  turn  over  its  prc^jerty 
to  aiu>ther  und  'abnegate  the  porfonaanee  of  its  dutlm 

the  transfer 
fey  used 


to  the  public, »  ha^  ,^9  spp^cat^c^  to 
to  the  public«'»the  ifnin^c^pality»«»o,f  p 
^n  public  ssirvicje."      u^nptiasis  ours). 


PF^^nz 


^  a  parity  of  raasonlng,   it  would  appear  that  the 
Constitutienal  section  and  the  statute  under  consideration 
are  neitheor  of  then  to  be  extended  to  purchases  by  Bxunicipal 
corporations • 

Ths  foregoini;;  case  it    cixje<i  with  approval  in 


Th«t^  Is  QfixubTiaX  langiAftge  in  tiie  Le»  ease   (supra)  to  tha 
•rract  that  tba  proparlqr  laasad  or  oonvayad  by  ctfia  corporsxtlon  to 
anothar,  reimina  llibXe  for  the  <tebts  or  tlie  foraair*     ncmevorg 
thsra  wi»s  no  att0]:9»t  in  thi  Lap  ease  to  ptxravm  the  laa«ae  or  the 
prf^^arty  itaalf*     The  actual  dseision  went  no  furthsr  than  to 
hold  thut   the  lassor  rer&ained  liabls  for  ax^  iie   liganea  in  the 
eonat^mction  of  its  tracks,   althoui^h  the  injury  oocurrad  durinc 
operution  by  the  laaaae,    so  Umt  the  languaf^  above  rafarrad  to 
can  be  ra^'&r dad  ao  no  more  than  diettoa*   ittrthriraore «   there  wt'^s 
in  the  I<ee  cai^e  but  a  colorable  trunaaction  by  which  Southern 
Paeiric  iCailroad  Coispany   (the  sola  defendant)   le&sed  to  Southern 
Pttcific  Coepanor  (of  Kant uciqr)*  substantially  th^   &usie  entity. 
The  langua^  of  the  Court  mxat  be  considered  with  th  t  fact  in 
Blind* 

Nothing  of  the  natux^  of  the  facts  in  the   Lee  case  is 
present  in  the  instant  ease«   as  an  adequate  consideration  ia 
paid  for  the  operative  properties  and  these  properties  were 
transferred  according    to  statute  and  in  the  ordinary  course  of 
buaizMss* 

In  the  So.  Pasadexia  ease   (sv^ra)   this  ocquisition  of  a 
pipe  line  by  the  City  of  Fasad«i»i  was  held  to  be  neither  for  tiie 
j^irpose  of  onablirij    the  privately-owned  corpora ticm  to  a  void 
its  Just  obli,  ationa  nor  for  enabling:  it  to  avoid  fo^foiture  for 
violation  or  its  franchise* 

-  ction  494  C.C*  nuat  mIso  be  considered  in  detcnaining 
the  question  before  us  and   specifically  the  following-  portion 
of  that  sections 

"«♦  no  ealo  shall  relieve  ««  the  property 
sold  »♦  from  ths  liability  of  th©  grantor 
ea  occurred  In  the  operatdon  ««  of  such 
f  ranch!  ee  *«••• 

In  construing-  tiae  foregoing  excerpt  of  section  494  we  will  ap* 
proach  it  I./  noting;  wh^t  i;   does  not  provide*     Ths  statute  does 
not  say  that  the  property  is  to  be  subject  to  such  liability* 


The  use  of  the  word  "yelievji"  is  all-lsspoz^tant*     The  construction 
of  this  part  of  the  section  sjtu>uld  be  that  a  tort  clainiant  or  a 
general  creditor  natst  have  a  Judf;TaBnt  lien  at  the  time  of  transfer 
of  the  property  or  sa  execution  lien  upon  the  property  when  owned 
by  the  transferor*     The  uee  of  the  word  "xHtlieve"  demonstrates 
tSuit  status,   onc«   fixed,   is   to  continue*     We  find  this  general 
rule  set  out  in  the   text  of  51  C.J*  470,   section  491t 

"The  pin>chaaer  is  not,   in  the  absettoe  of 
any  statutory  provlsimi  or  a  gree»ent  to  the 
contrary,   liable  for  the  debts,   contracts  or 
porsonal  obm:ations  of  the  vendor*  ««.** 


Tha  Xor«3ointj  rul«  ho*  been  speeiflcally  applied  to 
•al»a  or  all  of  the  ^opertlos  of  railway  e<»i»ortttions. 

34   (colttfaa  2}* 

E^^4*   ^^^^  ^  ^^  abaenoe  of  et&tute  a  vondae  railroad 
corpora tioa  Is  not  liable  for  the  debta  oi'  the  vendor. 

In  accord  vith  the  liawkina  case  are 

£>eftboftrd  ^^Ir  Lliie  n'y,  v.  Leader.  Ga«  IdOC)^  42  S,B»  99$ 

iJB  Leuch  v«   -  ooiTJ-a  Coaat  &  I'.  >.  Co.    (Ga.  1912).     -       -      --  - 


73  iB.ii.  1072, 


In 


(S;.m!*"org!^.'?.6l 


Go. 


theCourt«   In  apeakln^  of  the  affect  of  a  transfer  b/  one  r  all* 
road  oo]i;>ortttian  to  another »   stated   (p.  543,   top  of  coluaa  l)t 

"Fran  the  reoo«*d  before  as  It  appeara  the 
Bale  and  transfer  were  made  in  accordance  with 
the  atatutea  in  such  eaaea  sakdm  and  provided, 
and  ^erefozw  it  v^^a  a  transaction  having;  all 
the  attributes  of  a  valid,  le^al  sale,  and 
transfer  of  the  property  in  good  faith.     Tlaere 
ie  no  difference  in  Uvle  transaction  and  any 
other  Ituirful  sale  or  transfer  or  property  be- 
tween citizens,     v^han  one  citizen,   for  a  valuable 
ccmai deration,   in  coo^  faith,  sells  and  anothir 
purc^aes  the  po^operty  of  his  neighbor  i-ad  enters 
into  ptMieession  thereof,  oortainly  no  duty  in 
such  cuae  if  devolved  by  l«r  upon  the  purchaser 
to  answer  for  the  debt  or  dotfault  of  the  seller, 
whether  in  contract  or  In  tort,  and  veajpond  to 
the  liabilities  of  the  in*ior  owner.     The  saaas 
j^inciple,  which  would  apply,   tiien,   to  a  like 
transaction  in  r,ood  faith  between  citisens, 
aust  apply  and  govern  between  th«M  railroad 
eea^Miies,  vdien  one  is  proeoeding  to  sell  and 
tbo  otteer  to  purohaae  under  and  in  accordance 
wl«i  the  rules  of  law  preseribed  by  authority 
in  that  behalf,   i^nd  in  the  absence  of  a  cleur 
statutory  pz*ovlsion  Incuxaberin^  the  sale  and 
traxisfer  with  the  obli  ation  and  re  firing  tto 
appellant  to  respond  and  answer  for  the  lia- 
bility of  the  vendMc  bei«in  no  recovery  c  an  be 
had  therefor,  unless  the  obligation  to  do  so 
be  asauieed  oy  the  contract  of  purchase!   and 
we  have  seen  that  no  such  oblii^ation  was  assuBtad." 


The  foregoing  case  was   followed  in 

Porter  ▼•  Illlnoia  Southern  ttj,  Co.. 
(Mo.   1906,    92   S.fe.   744. 

Befox^  Market  Stz*eet  aailway  Caap&Jtj  coiild  sell  ita 
•peratlTe  properties  to    the   City  and  County  of  San  Frartciaco  it 
had,  under  aubcivlsion  (a)   or  Section  51  of  the  Public  Utilities 
A^t,    to  apv^  to   the   Public  Utilities   Cocmission  of  the   State  of 
California   (forraerly  hoilroed  Conrdssion)  for  perai scion  to  sell 
its  properties,   and  in  its  Opinion  I«o.  26Z2Z   (Sept.  26,   1944), 
where  protestants  objected  to  the  disposition  of  the  properties 
and  to  a  loon  aou^t  by  Market  Street  ^iailway  to  pay  off  its 
outstaikling  bonds  and  a  note  was  a  8ta>t«rfu{;e  and  was  to  be  used 
for  the  pvirpose  of  avoiding  its  contingent  liabilities,    the  Con- 
Bdssion  heldi 

"x'hat  the  eridenee  presented  to  the  CoEazaissioa 
in  this  proceeding  refutes  the  claia  of  the 
protestants   that  the  Coc^>any*8  intent  and  purpose 
in  securing  a  t«iq;>o  ary  bai^  loan  is   to  avoid  the 
payaent  of  any  of   its   liabilities." 

In  the  opinion  referred  to,  authority  was  granted  Market  Street 
Itallway  to  convey  title  of  its  operative  pr<^>«rties  to  the  City 
and  County. 

The  foregoing  while  seeaiogly  undkly  leog  does  not  con- 
sider elalas  for  daaages  svLf fared  by  oinors.     This  class  mnj  wait 
until  they  attain  their  majority  before  instituting  suit.     How 
aany  of  these  suits  aay  be  expected,   if  aiqr,   caxxiot  be  even  remotely 
estiaated.     ^t  what  has  'o^en  said  generally  concerning  the  City's 
lack  of  liability  tomrd  tort  claimants  applies  with  equal  foxxe 
to  ainors. 

It  is,  therefore,  xsgr  opinion  that,   in  view  of  the 
authorities  eitod«  you  are  legally  autborlaed  to  pay  the  balanee 
of  the  purchase  price  to  the  Market  Street  Railway  Coaapany  and 
Ximm  eoaqsly  with  the  express  will  of  the  people. 

It  is  ay  conclusion  that  no  person  possessing  a  cause 
of  action  against  the  Market  Street  Railway  CoB9>any  would  be 
entitled  to  look  to  property  fomerly  belonging  to  that  coapaxxj 
and  now  in  the  hands  of  thm  City  and  County  of  San  Ft*ancisco, 
by  reasosi  of  the  following  factors  s 

(1)  The  sale  of  the  operative  propei*ties  was 
eondaeted  strictly  in  ac  cm*  da  nee  with 
law| 

(2)  lo  trmd  or  ooUusion  is  lnvolved| 


(3)  ills  Isaslni:  or  alienation  of  a  IVaziphii 
llkovise  is  not  InvoXvscl; 

(4)  ^ttf  llaitfttlon  vMch  might  \m  daes^d 
creatad  l^  tha  conatltutlonal  &nd  eoda 
aaotlozis  heratol'ore  discuaaad  is  not 
applicabla  ahazHi  the  bv^er  is  a 
cumloipul  corpoz^ation) 

(5)  Tha  failura  of  angr  of  tha  plain  tiff  a 
in  ponding  aetloaa  againat  tixt$  iiarkat 
Street  iteilvay  Cospang"  to  taka  any 
step  to  avoici  the  tranafaz*,   with  tha 
ona  axcaptlon  oi'  tha  caaa  of  Lang  v* 
ISaxicat  Street  ilailwuy  Coinpany  and 
City  «od  County  of  S^n  I'i'ancisco, 
which  80Uf;ht  to  enjoin  the  sale  and 
charead  fraud,   and  In  -{.lAch  ease    tb» 
Sj^erior  Court  refused  to  grant  a 
t«s9>orary  iajtinc  tion  and  by  re&soa 

of  i^ileh  decision  tho  iJirectors 
of  tha  Uarkat  street  ^iaileray  Coe^ 
paay  ''n^r^  enabled  to  diaburaa  t^a 
firm  aad  onaHtaalT  million  dollara 
haj*atofore  paid  the  corpowation 
on  the  purchRaa  prlea; 

(6)  Tbm  fact  that  the   City  ia  axipply- 
ing  the  publie  with  g:raatar»   ein4 
batter,  we  rmy  ada,  traiwporta- 
tion  t}ian  furnished  by  the  l^ai'lcet 
Street  ^^ailway  Cmapmiji 

(7)  Tha  hit^hly  ic^portant  riiling  of 
tha  Public  Utilities  Comniaalon 
of  tha  ^tata«  i^tmrt^d  to  e  beva. 
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At  first  bliiah  wh..t  io  a  I  out  to  b«   stated  nay  appear 
to  be  inconsistent  with  the  last  para(;raph.     It  is  not  however 
as  the  procedure  sun;  eated  ie    to  protect  certain  unliquidated 
clairtiB  tiac   City  has  a£;ainst  Market  Street   iiail^say  und  should, 
to  sons  extent,  protect  other  contin£;ent  clairoants. 

Following  your  sxag;  eetion  the  writer  conferred,  by 
telephone  and  at  a  meeting,  with  the  attorney  for  Market  Street 
iJailway  and  requested  that  the  final   payraent  be  escrowed  until 
all  contingent  claims  be  settled.     The  attorney  pointed  out 
certain  legal  objections   to  this   that  were  not  considered  valid 
by  the  writer.     He  was  then  asked  to  request  the  president  of 
the  c(»npany  to  agree  to  escrowing  the  money  and  later  was  advised 
the  pz^sldent  refused.     It  is  deemed  that  the  City's  claims 
and  those  of  others  having  bona  fide  elaiuis  but  not  yet  reduced 
to  jud^jxoent,   in  law  and  equity,  have  preference  in  the  assets  of 
the  cozTporation  over  holders  of  prior  preference  stock;    the  only 
class  of  shareholders,  we  ai?e   advised,   who  will  participate  in 
a  division  of  cocipany  assets.     Nor  should,   in  law  or  eqtilty, 
the  Standard  uqb  and  Electric  Company  suing  In  our  local 
District  Court  of  the  United  States  on  an  open  account  for 
over  a  oilllon  and  to  be  settled  for  $550*000,   be  tiven  a 
preferenoe  in  the  ooE^a^y*s  assets  over  the  City  or  other  claim- 
ants. 

You  are  therefore  reapeetrully  requested  to  advise   the 
writer  when  you  will  pay  the  balance  due  Maz^cet  Sti^et  i^llway  so 
that  the  conqplalnt,  now  ready,   to  prevent  the  distribution  of  the 
capital  assets  tmder  the  guise  of  a  liquidating  dividend  nay  be 
filed  Innedlately  following  payiaent. 

liespeetXtilly  submitted* 

JOHH  J.   0«T00I£ 
City  Attox*ney 


DION  it.   HOLM 
Public  Utilities  Counsel 


To 

The  Controller 

cc  Mayor 

Manager  of  Utilities 


DHH 


^12.'^ 


K*y  5,    1048 


SUBJECT  I      APPOIWTlffiaT   OF   PATROL  SP^IAt  POLICB  i)FFZCERS«   AQS 
R&87RICTI08S  OV 


(3«ntlMuini 

This  offlo*  la  in  receipt  of  your  request  for  ea  opinioa 
ea  follovat 

"Kneloaed  herewith  ia  •  letter  to  Captain  Sdward  P. 
Donahue 9  ooanuindine  the  Central  Polioe  Diatriet, 
in  which  iMther  A.  Charles*  an  asaiatant  patrol  aoeoial 
officer*  requeats  peraiaaion  from  the  Ooaoiiaalon  to 
purchase  a  petrol  apeoial  offioor*a  beat  frcM  the  widow 
of  Wilfred  bilaox. 

"The  Police  Cowilaaican  requesta  an  ooinion  from  jnvL 

aa  to  whether  or  not  they  have  the  authority  to  apooint 

the  eaid  iMther  A»  Charlea  a  patrol  special  officer  in 

the  event  he  should  purcheae  this  beat,  llm   atetes 

la  his  request  that  he  ia  48  years  of  age*  whereas  the 

■axiavsi  age  Mentioned  In  Section  S5.10  of  the  ^^harter 

of  the  ^'ity  and  County  of  San  Francisco  is  40  years. 

lioweTcr*  Mr*  rharles  hff«  been^i  aaalatant  patrol  s;)eoial 

officer  sinee  1949*  and*  due  to  thia  faot*  the  (-omaission 

ia  of  the  opinion  that  it  nay  now  appoint  hin  •  patrol 

apecial  officer*" 

The  letter  of  Luther  A.  Claries  to  Captain  lonahuc  of 
the  Central  Polioe  ilstrict  raada  as  follows t 

"I  respeetfully  request  pemisslmi  to  buy  the  Patrol 
Special  Beat  #10*  owned  by  Wilfred  v.iicox*  deceased* 
and  to  be  appointed  a  Patrol  Special  Officer. 

"At  the  preaent  tizne  I  an  48  years  of  age  and  hawa 
been  working  as  an  Aanlstant  Patrol  Speeial  officer  since 
1942*  At  the  preaent  ti»e  I  an  enoloyed  by  A,  H«   eterson* 
as  his  sssistant  and  I  have  an  op^^ortunity  to  ourohaaa 
beat  j^lO  fron  the  fanily  of  the  late  ^iirred  »iXoox." 

^  P  I  Jf  I  0  If 

:^etion  55,10  of  the  Charter  provides  in  part  as  follows: 

"The  police  conaissioa  sMiy  appoint  patrol  special 

officers  and  for  cause  may  8US!>end  or  dismiss 

said  patrol  special  police  officers  after  a  hearlag 


oa  oharg«s  duly  filed  with  th*  eonmi salon  nnd 
ftrt«r  a  fair  and  Impartial  trial.   Kaeh  patrol 
apacial  polica  officer  ahall  b«  at  tha  tjjea  of 
Hi a  appointment  not  leaa  than  twenty-one  yaara 
of  aj^a  nor  aore  than  forty  yeara  of  age  and  must 
poaaeaa  auoh  phyaieal  quaiifioationa  aa  may  b« 
required  by  the  eoamiasion.  Age  quaiifioationa 
shall  not  apply  to  present  patrol  apecial  police 
officers  acting  aa  auoh  at  the  time  of  the  effective 
date  of  this  anendment  nor  to  their  reappointment.'* 
(Kmphasis  added) 

As  you  vill  note*  the  above  section  la  apecifie  in  the 
requirement  that  no  person  "aore  than  forty  yeara  of  age"  awy 
be  appointed  a  patrol  ai)eclal  police  officer.  The  only  exception 
la  to  patrol  apecial  police  offieera  acting  aa  such  at  thf)  time 
of  the  effective  date  of  the  aeetion  or  to  their  reappointment. 

Wo  mention  is  made  in  the  charter  section  of  the  position 
•f  assistant  to  a  patrol  special  police  officer  which  position 
appears  to  be  different  than  that  of  patrol  special  police  officer 
as  established  by  Section  ?-5.10  of  the  Charter.  Therefore,  the 
fact  that  -r.  Charles  has  been  oervlng  as  an  assistant  to  a  patrol 
special  police  officer  since  194S  would  have  no  bearing  on  his 
right  to  an  appointment  as  a  patrol  special  police  officer. 

You  are  tTierefore  advised  that  as  Mr.  Charles  is  over  the 
age  of  forty  years,  he  is  not  eligible  for  appointment  as  a  patrol 
•pecial  police  officer. 

Furthermox^,  even  assiming  that  his  sopviees  as  an  assistant 
to  a  patrol  special  police  officer  were  to  be  considered  aa  material, 
tlhis  service  in  that  capacity  coamMneed  in  1942  at  which  time  he 
i»as  slready  over  the  age  of  forty  years.  Therefore,  even  If  this 
I  service  were  to  be  considered,  I  am  still  of  the  o;  inlon  that  Vr. 
I  Charles  is  not  now  eligible  for  an  appointment  aa  a  patrol  apecial 
II police  officer  inaamuch  aa  he  waa  over  the  age  of  forty  in  1648 
i  when  he  received  his  appointment  as  an  assistant  to  a  patrol 
special  police  officer. 

Rospaetfullj  aulmitted. 


in   AT70RSBY 


Tot     Police  Caamd.8sion 


>//^*^ 


Kay  3,  1948 


Subject t  Military  Leave  with  Pay,  Compensation 
Limited  to  Loave  Hot  in  >-jie9&a   of 
Thirty  laye, 

eritlo;nenj 

"Hiifl  office  is  In  receipt  of  a  2«equeat  for  an  opinion 
coverin.,  the  foilowin  .  matter  t 

You  aak  in  your  request  that  I  elaborate  In  r,r  ater  detail 
on  that  portion  of  my  opiniem  of  April  16,  1948,  dealinr  with  the 
question  of  an  enploy«e«s  I'i,  ht  to  be  paid  for  any  portion  of  his, 
or  her,  ailltary  leave  where  sxxah   leave  exceeds  thirty  days  in  enj 
calendar  year* 

As  I  have  alreaay  auivlsacL  you  in  my  opinion  o,  ,v  ^ril  10, 
the  pv«aaiit  lav  «b  laattara  ecmoamlng  wllit&r/  Ictaves  ia  found  in 
Seetion  396  of  tha  Kilitary  and  Vatarans  foae.   This  section  con- 
tains ft  specific  para;,raph  dealin  ■,  with  employees*  compensation 
while  <m  nilltary  loave  which  i»e&ds  as  follows! 

"(Salary  or  compensKtion  during  absence.) 
CurijfiLg  the  absence  of  any  such  oiricer  or 
employee,  while  enrageii  in  Uie  performance 
of  ordered  lailiLary  or  naval  duty  as  a  mem- 
ber of  the  Hational  inard.  Naval  Militia,  or 
reserve  coj»ps  or  force  in  the  fede  «1  mili- 
tary, naval,  or  siarine  sei^vice,  he  shall 
receive  his  salary  or  compensation  as  such 
officer  or  employee,  if  the  period  oi  s  uch 
absence  in  any  calendar  year  does  not  exceed 
50  nays  and  i.'  he  has  bean  in  the  ser'vice  of 
the  State  or  of  any  one  of  tha   political  eub- 
uivisicms  enumerated  in  this  section  for  a 
period  Oi  not  less  than  one  year  prior  to 
the  data  upon  which  his  absence  begins*" 


3y  this  section,  the  Lef;lslature  }ias  set  a 
limit  of  thirty  days  military  loave,  for  which  cotapensation  may 
be  paid*  Continuini^,  the  Le,.^slature  has  further  limited  tho 
employees*  ri,gnts  to  cofiipensHtl'.'n,  by  provi<^in  ,  that  he  shall 
receive  no  pay  if  the  period  of  absence  exceeds  thirty  days 
in  a  calendar  year. 

Section  395  further  provides  for  ccHspensaticci  for 
tiiuty  in  tiiaos  of  emer^jency  as  follows i 


^iHir>»  I>urin  tlw  ftb««ae«  of   such 
oii'lcer  or  employe©  while  engaged  in 
■nch  military  service  durlri;;  mich 
•Merjjoncy  anc  for  a  p©rlo<'  not  to 
•xeoed  ;dO  daya,  he  shnll  receive  hit 
ecCLajry  or  compeneation  «mmm»" 

This  ad(iition«l  provialon  clearly  demons tr a t<«;e  that  where 
the  Le;;lelature  intenda  that  an  employee  shall  be  compenaated  Tor 
the  first  tlii:ty  ways  of  any  »illtai^  leave  roijardless  of  the 
lenL.th  of  said  laave,  the  Lei^alature  specificalXy  providos  for 
it, 

I  advlso  you,  therefore,  that  no  employee  «!  th  the  excep- 
tion IK) ted  is  entitled  to  any  compensation  for  any  period  of  time 
while  he  la  on  military  leave  whe  e  such  Isav©  exceeds  thirty  days 
in  any  tiven  (calendar  year* 

Raspeclfully  submitted, 

JOHU  J.  0«!rOOI«E 

City  Attorney. 


Tot     Civil  Se    '/lee  CotBoisaion 
DJ6 


^)%^ 


Kay  7,    1948 


8UBJFCT:      PAOIFIC    •n';r.EPHONl  ft   TELEGRAPH   CO ''ANY   F'RAIJCHISB- 
HIGHT   OF  CITY  TO   INSTALL   TRAFFIC   SIGNAL  CABLE 
IN  CONDUITS    00H8TRUCTKP  R     COKPANV. 


G«ntleiMnt 

This  office  la  In  raoeipt  of  your  request  for  an  opinion 
as  follows} 

"Heretofore  it  has  been  the  practice  of  this  Denartment* 
with  the  acquiescence  of  the  Pncifio  Telephone  and  Tele* 
granh  Company,  to  install  traffic  signal  control  cables 
in  that  Company's  conduits  In  City  Streets  without  any 
payment  to  the  Conpany.   Suoh  cables  are  thereafter  operated 
and  maintained  by  the  Department  of  Electricity. 

"It  has  been  my  underatandinR  that  this  practice  is  in 
coni'oiTBlty  with  the  telephone  Company's  franchise  obliga- 
tions. 

"I  an  now  about  to  av.erd  a  contract  for  the  installation 
of  traffic  signals  on  Van  Ness  Avenue,  Tenth  rtreet  and 
Potrero  Avenue.  The  work  includes  the  installation  of 
signal  cables  in  the  Telephone  Company's  ducts  in  Tenth 
Street  frost  Market  to  Howard. 

"In  anticipation  of  this  work,  I  notified  the  Telephone 
CcMapany  of  my  intention  on  November  21,  1947,  and  have 
now  received  a  reply  dated  January  19,  1948,  from  ^  r. 
Lyle  M,  Brown,  ri vision  l^anager,  statino  that  their  franchise 
does  not  contemplate  the  in  tallation  of  traffic  signal 
cables  in  their  duets  but  that  they  will  entertain  applica- 
tions for  such  use  of  their  ducts  on  a  rental  basis.   Copies 
of  these  two  letters  are  attached  hereto. 

"The  City's  right  to  use  two  duets  in  the  conduits  for 
*flre  alarm,  fire  natrol,  police  alarm  and  department  of 
Electricity  sex*vlee,*  or  for  *wires  and  cables  of  low 
voltage  electric  service,*  seems  apparent  from  the  terms 
of  the  franehiee. 

"It  BMy  be  contended,  however,  that  our  signal  cables 
do  not  fall  Into  either  of  the  above  oatef^orles.   As  re- 
gards their  voltage,  they  have  a  mnxlmum  difference  of 
potential  of  120  volts  between  any  two  conductors  or  between 
any  conductor  and  ^ound.  This  differenoe,  I  believe,  in- 
dicates a  low  voltage  circuit,  according  to  the  i^tate  le- 
parlatent  of  Industrial  Relations'  definition. 


"The  cost  of  Instnllatlon  of  traffic  al-mal  systona, 
undar  tha  recent  Bond  Issue,  will  be  jTeatly  Increaaad 
If  payment  must  be  made  for  the  use  of  the  telephone 
duets  or  If  new  ducts  have  to  be  Installed  by  the  City. 

"Villi  you  plRase  Investlf^ate  this  Biatter  at  your  earliest 
eonvenlenoe  and  render  an  opinion  Tor  my  guidance. 

"Attached  hereto  Is  an  Inter-off lee  memorandun,  dated 
November  26,  1947,  and  addressed  to  the  City  fin/rinoer, 
which  contains  some  excerpts  from  the  franchise  a/reesents 
and  may  be  of  use  as  a  reference.** 

0  P  I  H  I  0  N 

Ordinance  Ho.  9018,  passed  November  23,  1914,  under 
whloh  the  Pacific  Telephone  and  Telegraph  Company  acquired  ttw 
franchise  of  the  Hone  Telephone  Company,  Imposes  the  following 
condltloni 

"Also  without  cost  ur  expense  to  the  City 
and  County  of  San  ^"ranolsoo,  the  Paoifio 
Telephone  and  Tele^^aoh  Coapany  shall  fuinilsh 
throuf^^h  each  street  in  which  it  constructs 
or  aaintains  underground  conduits,  two  coo- 
tlnuoua  ducts  in  which  the  said  City  and 
c^ounty  of  San  f^anolsco  may  Install  and  main- 
tain wires  and  cables  for  low  voltage  electric 
circuits." 

There  is  no  apparent  ambiguity  in  this  language  and  it  would 
seem  clearly  to  authorise  the  installation  of  the  traffic  slf^nal 
oablea  without  cost  Inasmuch  as  all  the  available  facts  indi- 
cate that  they  Involve  low  voltaj^e  circuits. 

It  shPears  that  the  Pacific  Telephone  and  Telegraph  Comptinf 
are  now  contending,  however,  that  the  foregoing  condition  con- 
fines the  city's  use  of  duet  space  to  cable  that  will  be  associated 
with  City  owned  equipment  in  the  ftirnishing  of  "telephone  service" 
although  it  has  been  the  practice  of  the  city  to  Install  the 
traffic  algnal  cables  in  the  ducts  for  some  time  In  the  paat  without 
objection  by  the  company.   I  have  examined  the  ordinances  under 
which  the  Pacific  Telephone  and  Tele<5Paph  Company  ooerates  its 
present  franchise  and  can  find  nothing  that  warrants  this  limited 
construction  of  the  condition  and  certainly  there  does  not  seem 
to  be  any  room  for  construction  in  the  lan^^uage  of  the  condition 
itself,   i  virther,  even  if  there  were  an  ambiguity  requiring  the 
, application  of  z*ules  of  construction  any  doubt  would  be  resolved 
In  favor  of  the  City  In  view  of  the  well-established  principle 
that  grants  of  franchise* «re  to  be  construed  in  favor  of  the 
public.   As  stated  in  12  Cal.  Jur.  at  page  6881 


"It  is  a  general  rula  of  law  that  rants  of 
franohisas  ara  to  be  oonatruad  In  favor  of 
the  public" 

and  In  20  Corpus  Juris  at  paga  314: 

"Tha  rule  tliat  franchises  are  to  be  oon- 
straed  strictly  oj^alnst  the  grantao  applies 
to  the  performance  of  oondltlons  on  which 
the  privilera  Is  conferred." 

Also  sea  th«  following  oases  in  which  the  foregoing  principles 
have  been  applied: 


Spring  Valley  Water  Viforks  v, 
San  rraaclaco, 
52  Cal.  Ill; 


City  and  County  of 


Clark  v»  Los  AnKoios« 
160  04.  50; 

Ex  parte  Huasell. 
^  ^1^3  (ial.  66ai 


lunset  Telephone  gt  Teleitraph  Co..  v. 
of  Pasadena, 
Wi   ^al.  2651 


City 


United  Railroftda  v. 
;^39  Fed.  987; 


City  and  County  of  r^an  Francisco, 


Kensington  Klectrio  Co..  \ 
1^?  l^a.  446.  4i  A  »6^. 


Philadelphia. 


The  foregoing  principles  of  law  are  of  course  at  all  times 
subject  to  the  test  of  reasonableness  and  the  language  of  the 
franchise  could  not  be  so  construed  as  to  authorise  an  inntallation 
that  would  result  In  an  Impairment  of  or  interference  with  ex- 
isting telephonic  or  telegraphic  service  to  the  public.   However, 
this  possibility  Is  pretty  well  obviated  not  only  by  past  practice 
but  also  by  the  fact  that  the  Company  is  not  adverse  to  the  Inatalla* 
tion  provided  it  be  on  a  rental  basis. 

You  are  therefore  advised  that  It  is  my  opinion  that  the  City 
has  a  right  to  make  the  prooosed  installation  of  low  voltage 
tvaffic  signal  cables  in  ducts  of  conduits  constructed  by  the  Pacific 
Telephone  and  Telegraph  Company  without  paying  a  rental  charge 
therefor. 

Respectfully  submitted. 


Tot  Department  of  Public 
Works 


CITY  ATTORMKY 


i}l>^ 


SUBJECT:   MILK,  certain  products,  price  regulation 
Municipal  Charter  governs  over  State  law. 


10,  isJ46 


&a«9a9aiAU»  14 «  OftUfornl* 

for  iih«  atWatioa  efi     p^»  ^«  M*  Aut<,it«tln«« 

Utfiutj  Attorney  aen«rftX« 

i^ar  bin 

t  Ml  d*«ply  grateful  to  70a  fov  1ih«  eopj  of  ,iro\u* 
Opinion  Ho*  4&I2B  sont  to  w«  uiid*r  dat«  of  fiitty  5%h« 

Si-iiltf  i  &B  np«fi«i»«o  ««nUi  to  slvo  ovory  ooop«r»t.on 
t«  too  oaforeoAont  of  iho  provision*  of  tho  Agrioultuarttl  i:ode 
la  T%i,T^  to  th«  distribute  on  antil  ««!•  of  c«rt«la  sill^  produots^ 
It  otirmot  tio  ac  In  violation  of  Uto  oxproaa    t  ^violozui  of  lt»Bi 
eharter,  ••j^«ol&ily  )sh«n  Xm^  .rovlAlona  of  l»r.o  eharter  roiitto 
•ul»«t«ntl«lX]r  to  ^surUoipaX  affairs*       in  toy  opinion,  %bm  mattar 
ani  mathod  of  tba  p^;troh&altig  of  any  auppXlaa  !•  a  ssunielpaX 
atattar,  anti  wh'i«)  t.  «  ^.tate  iisij'  rxava  a»auM»fi  jurl^diotloa  ovar 
»attar«  pertt.  ra:^Xy  to  certain  iJLlk  ^r-o^iuot,    I  tbink 

t^ls   jttrladlcv  -  not  axtand  to  tha  rai^Isiion  of  tha 

i>  )f  ct^rtalu  -ilXk  ^rodueta  hy  fitunlelpalltlaa*       Carta  Italy, 

^«a  of  any  ntxumctAitj  by  a  etuaiolpstXlty  la  a  miolelpaX 
fe.<.«^^,  -^.id   liha  atata  Xav  ataat  «^>va  way  to  tha  ohartar  pro- 
vis  iona  oa  Vam  aubjaat*      Saetlon  &9  af  ttia  o^utrtar  ;4r0vidaot 

"  '  All  contraata  for  ttia  purahaa  of  i^Htarlals, 

•up|;Xla«  and  aqulp^ient  armlX  bo  mrnUm  aftar  Inviting; 
oaalad  bl--''^  ^^-^  '"'-"-'"(ioi^tioa*     ^IX  aaaXad  blda  reoclvad 
•halX  bo  !«•     aboil  an  award  of  oontraot 

la  mk^m,  r.     .  t  tJna  »a?»a  has  'baan  laada  aiialX 

ba  glvan  b^  cai»  j^udXloatloii«  and  any  In&oraatad  par- 
aoK  nay  aji«ie«d.na  iim  bldta  an<$  raaorda  at  tria  purohaa* 
ar*«  offloa,* 

Ciur  purahaslng  or<ilaa»Ni«  adof»tad  tutelar  tha  a^.  thorlty  of 
mtmrfr,  to-witt  saotlon  X06  of  Part  I,  ArtleXa  IX  of  »ald 
if  i^rovldaa  that  It  la  tba  duty  of  tha  pixrahaaor  aot  oaly 
to  ftdv«rtlBa  for  oompetltlva  blda,  but  to  ac  '        baat  and 

lovaat  bid  to  t:>a  oity,  ar«d  If  Im  doaa  othe  uast  r-.>rth- 

vlth  maka  a  ra^ort  to  tha  Chlaf  AdKlnlatrati-  er^   ti\a 

Mayor  aad  Ui»  Ooatrollar  (r;i.vlai;  hia  raaaona  fwr  oot  »aaai»tln«; 
tha  Xaaaat  bid. 


Hob*  Tr9dwpl9^  W*  5omi«i' 
Mmj  10,  litAii 


Sow,  it  ayj^-eftra   t,o  mo  tiwtfe  if  «V9ry  ^Iv.;.'  ^r  amat  file 
a  ««bit<)ul«  of   th*  ttiaomit«  that  he  1«  «,::<»lng  to  bia  i»Xth  imy 
partloular  offieiaX,  alth«r  «t«t«5,  city  or  oounty,   th«r«  is 
tto  »c»ipetltiv«  bidding  for  t^io  r«a»on  that  ev«ry  i>«raan  e«n 
find  Ottt  t^j&t  '         -     ;petitor*s  told  will  bo,     ihsroforo,    r  «m 
of  %ho  opinA  c?  far  tia   tiio  purohaalag  of  oortain  iailk 

product*  fttic  ;  »  &ro  eorMiomo^,  '  ftn  Franeleeo  ffluuit  ta<o 

guidod  and  t.^v^rnocL  not  by  Any  ^rovifilon  of  Unt  stuto  Iftw,  tout 
bj  ft  proviaion  of  it4i  ohttrtor  stod  Uv»  lac^al  ordlnaaoos  er^eted 
ir  tbo  authority  of  that  oiaartor* 


I  bftvo  road  tho  oltatioa  wnloh  y««  quoto  In  your  la t tar 
to  aOf  that  la,  the  eaao  of 

Ssslth  T.  lit  ah.   iu^  uai.  ^», 

and  flpoai  aw  reading  of  tula  deoiaion  it  a^v««ra  to  ao  thAt  tiiia 

«aa  antiraly  a  atata  Eii&tiar  and  had  nothing  to  do  « ith  Mmluij^X 
affsira,  aiid,   Uiaraforo,   I  aa  of   tha  oi^iaion  that  thero  la  not, 
any  authority  for  tha  poaitlon  wiUoh  you  tako« 

In   &n«i   oaao  of 

i^oa  i^ll»i<ila^  g^na  fa  £>lfeotrio  car>?*n  v* 
y ,   Loa_"  ■.ifvioias i,'  IfcS  ii'al#  ^^"07, 

tha  ttourt  hald  th^t  tha  skIo  and  clj^trlbution  of  elaotriaal 
•nargy  asnufacturad  hy  a  olty   la  «  imxnleipal  affair  ^r.ii  over 
nu.  ah  tha  l«^lalatur«  of   tho  stata  haia  no  eontrol* 


tha  Platrlct  Court  &f  Agpimlm  haldt 

*7h«  Cons  ti  tut  Ion  haa  ^jiranta^   to  ol-tart«rad 
oltI«s  tha  iK»««r  to  anaot  orrilnaneaa  r«latii%  to 
attiaielpal  aff«lra«  whieh  or-iioanaes  prevail  WFor 
aata  of  t(>a  atata  Xagialfttura  inoonaiatant  th<brr«- 
•ith." 

It  a^/paara  to  jm  th»t  thora  oan  ha  nothings  of  mora 
Intaraat  to  a  nunioli»allty  than  «h«t  it  pay  a  for  the  oofflt«o<tl  ti  aa 
whi^h  it  uaaa  in  Ui^  oarrylng  on  of  ita  municipal  functl&oa* 


iter  ^0,   104S 


I  ««,    t^^  «w«*^ti^     of  tiio  opinion  tiiat  the  proviaLon 
in  tn«  stttv-;-  •. Irlag  a  i>«jt»«OR  ur  pevfione  viealiftg  with 

siilk  or  its  .  ,...    c-o  -iuilio  kna»3a  f..ielr  prices  .flv«  days 

in  Adranc©  aisi^va  i,..<s3«  pria«s  :>«ea2i«  effective,  or  yefor* 
th«T  off»r  to  d«liYer  jiiik  at  t-i«s«   ericas,  is   irx  alr««t 


Uiu«  a^ 
fact  »h! 
author!. 
«t  ftny 
Attty  to 


a  of  t  ;elr  .>ric««  were  fllsK!  »ita  »ii^ 

'    ■  •     "'  -"    t.-o   tiie  d»t.«  of  the  bif*,,  or 
to  do  so  'i»««auft»  it  la  iiilR 

■  Z9  At  th&  lcw«ftt  poaaibXe 


pri««  provide©,  oi^  ^u«i'A«,    i^i,;utti   Ui0y  C'iraply  with  th«  »t«ridijpdl« 
••t  by  tii«  t>ir«otor  of  A^icoXtur** 


M&ry  tr..lv 


wo'tim 


>l»1 


NaT  10,   1948 

BUBJECTi     Piling  f«eij   jJiasaptlon  of  Chi«f  Probation  Jfflcer 
from  payownt  f««8  for  filing   Petition  to  Kst«bll«h 
elrth  of   calld  who  1»  a  warta  of  the   Juvenilo   Court, 

D«er  Sir: 

tfo  hav«  your  r«quaat  for  an  opinion  as  follows: 

"isay  ««  aecuTd  an  opinion  In  th.«  .-aattar  of  filing  a  petition 
to  estftbUsh  birth  nrltliout   foe   Ir  tbo  County  Clerk's   of  floe. 

"jn  December  8,    1947,    this  departpsont   prece -ted  a   petition 
to  estfiibliaii  birth  of  e   child,   who  is  a  «ard  of  the  Tiaii  Fran- 
ciaoo   Juvenile  Coiirt,    end  for  wLora  State  eld   la  be  in;:  spoiled 
as  an   abandoned  child,      it  wes  aocertflinod  by  ttw   Goujity 
Clerk's   office   that   tney   wore  uiHble   to  f.rovtAti  t>ii8   sarvice 
without   the  r^ecesaary  fee.      In  consulting  rith  tiJi  County 
Clerk   it  waa  felt  advisable  ih&i  a  City  Attorney 'a    opinion 
be  rendered  in  this  :a&ttor, 

"An  early  repl;/  will  bo  apprBciated  In  view  ol   the  feet  tmt  ve 
imv  oaaea  vcloh  are  bein(;  upheld  awaiting   thia  dec  la  Ion," 

OPINION 

Seetion  6103  of  the  i;overnmo»t  Code  provldee   in  part  as  follows j 

■•Neitiier  the  State,    nor  any  county,   city  district,    or  other 
political  aubf^iviaion.   nor  any  p'-:bllc    :>fficer  or  body,  acting 
in  hla  official  capacity  on  boaalf  of  trie  State,   or  any 
covinty,    city,   diatriot   or   otiier  politic«l  subdivision,    shall 
pay  or  deposit  any  fee  for  the  filina   of  any  documont  or 
paper,    for  the  performance  of  any  ofrioial  aervioe. ,  ••'' 

You  are   referred  to  my   Opinion  KO,   4078  of  ?^&roh  3,   1948,   directed 
to  the  Sheriff,    In  which  it  was   held  that  the  San  Franolaco  Housing 
Authority   is  a  public  body  aovln^i   In  behalf  of  tae   City  and  County  and 
la  therefore  exempt  fro.n  peynttint  of  fees  for  the   yerforrraaince   of  an 
official  sorvlco;    to  wit,   peyrn^nt   of  certain  ..riorlff *8  f«tea  as   set  forth 
in  trie   opinion,   by  virtue   of   trie   provlalona   of  'ection  6103   or  the 
Covernasent  Code, 

You  ^ave  advised  that  the  petition  to  e8tf.bll«h  bi?  >.,    .  i.  tl^jned  in 
your  letter   la  required  by   tha   rtate  Departmenii   of  Social    /.elfare  be- 
fore  .  tate  aid  will  be  f oTn.iacjs6  to  this   sbar.doned  child,    provided  th« 
petition  is  filed  by  you  aa  Uhlaf     robation  OiTicer  of   the  City  and 
County  for  a  ward  of  the   uuveuile  Ccurt,   the  riling  of  such  petition 
conatitutea  an  wot  o£  a  public   officer  aetlnt*   in  hie   ofiicifcl  capacity 
on  behalf   of   the   City  and  County  within  the   fc:eneral   purview  of   division 
2,    Farts   1  and   2  of   trie    lielfare  and    Tristitutiona   Code,      ouch  exe  nptlon 
as   Is  provided  for  in  Section  6103  of  the  Goverrx'nent  Code  is   therefore 
applicable • 

T!ie  fees  to  be   paid  to  the  County  Clerk  upon  filing;  a  petition  in 
the  Superior  Court   of   the  City  arid  County   of  3an  Francisco  to  establish 
birth  are  as  follows x     County  Clerk's  filint?;  fee,   |6.00  (Political  Code 
Sec.   4S00-A);   Law  i^lbrery  fee,   J^l.OO   (fcuslness  and   professions  Code 


#2, 

S«c.   6321);  Court  reporter  Salary  Fund  ?<••,  ^5*00  (Code  of  Civil 
Procedure  261-^). 

Section  261-ii  of  the  Code  of  Civil  Procedure   provides  ee  follows t 
"Such  fee  stjall  not  be  suojeot  to  trie  provisions  of  Section  6103  of  the 
Oovernaient   Code," 

It   is  my  opinion  tl:^t  provided  the  petition  to  ostablieu  birtn  is 
filed  by  you  «s  Caief  frobation     ffioer  for  a  child  who  is  a  ward  of 
the    Juvenile  Court  for  the  purpose  above  set  forth,   tiie  pay,-aont  of  th# 
47.00   (political  code   See.    43CO,    and   Sec.    6321   of   tiie    uusiness  end 
Professions  Code)    is  not  required  by  virtue   of  the  provisions   of 
Sec.    6103  of  the  aovernaMint   Code  but   that  the  payment   of   the  -3,00  fee 
(Sec,   261-B  ot  toe  Code  of  Civil  procedure)    is  required, 

tvespeetfully  submitted. 


Crn   ATTOliNEY 


Toi   Chief  probation    )fficer 
Juvenile  Court  Dopartnent 


T»J»C 


mj  10,  1948 
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amUBCTt      Riam   OF  APPLICAMT  to  PARl'ICIEkTB  IN  EXAMINATION  OF  THE  SAJIB 

suiJJBCTt    RJ^^.j^  wmtmiGd  m  has  rjsigh^.    (john  o.  uttlb, 

SUPEKlNTi£ND£3R,   mJREkU  OF  BUILDING   INSPECTION.) 

Owntleonn: 

I  aa  In  receipt  of  your  ooMmmloatlon  under  date  of  May  6th  in 
wlxioh  you  ask  me  to  advlae  you  ae  to  whether  or  not  JoJrm  u.  Little, 
fonierly  Superintendent  of  the  Bureau  of  Building  Inspection,  should 
be^rmltted  to  participate  in  an  examination  for  that  positltm  mhma 
he  has  already  resigned  from  the  eame  position. 

It  appears  from  your  letter  and  from  the  scope  of  your  examina- 
tion that  for  some  years  past  Mr.  Little  has  been  the  Superintendent 
of  the  Bureau  of  Building  Inspection  and  tliat  he  resigned  frran  his 
position,  which  resignation  became  effective  on  May  lat  of  the  present 
year. 

According  to  the  scope  adopted  by  your  GoBBaiBsion  for  the  examina- 
tion, the  date  for  the  commencement  of  the  examination  was  fixed  as  of 
April  15th,  but  I  understand  your  scope  has  been  amended  so  tti*^*  the 
.Saminatioi  wiU  actually  commence  on  May  15th.  You  ask  if  Mr.  Little 
mder  the  existing  conditions  should  be  permitted  to  participate  in  the 
examination. 

0  P  I  H  I  0  S 
Section  144  of  the  Charter  pzt>vide8S 

"Any  citlsen  having  the  qualiflcatl<ms  prescribed 
-.by  Section  7  of  this  charter  may  suteiit  himself 

for  any  examination  under  conditions  established 

by  the  civil  service  oommissioa.** 

This  is  certainly  a  very  broad  provision  and  I  think  under  It 
any  person  who  c«»aplies  with  the  conditions  fixed  by  your  Coraalssion 
tor  Se  examination  has  a  right  to  participate  in  the  examination. 
Il9   elimination  has  not  as  yet  been  held  and  Mr.  Little's  application 
is  properly  filed. 

I  am  familiar  with  the  rule  of  your  Commission  which  provides 
that  an  applicant  may  not  participate  in  an  examination  for  the  same 
class  or  position  ttJt  he  is  holding.  The  rule  ie  q;ate  P«>P*J.  Jj^ 
it  would  be  an  idle  act  to  permit  an  applicant  to  take  an  examination 
for  a  position  which  he  is  already  holding. 


I  not«9  hovcver,  fraa  your  l«tt»r  that  Mr*  Llttl««a  rsslgnatioB 
mm  SuperinfeMkdMit  of  th«  Burenu  oT  Hulldins  Inspeetion  b«oaaM  •ff«ativ« 
wa  Hay  1st.  «nd  therefors  it  o«imot  b«  said  that  h«  is  holding  thst 
MSltloii  at  tbs  praasnt  tlas»  and  as  ths  •aouninatlon  will  not  eonmsno* 
vntll  ths  19th  instant,  it  appsars  to  mm  ttiat  Seotion  144  of  t ho 
Obartsr  givoo  hia  ths  abaoluts  right  to  partioipate  In  ths  «saairut  Ion 
«h«a  ttaare  is  no  rule  adoptod  by  your  CcsBiisaion  whioh  would  proTent 
hlM  f  ron  doing  so* 

You  aro  advissd  aooordingly* 

Rospootfully  sulaoittod. 


aatx  AftofUiEy, 


tot     ClTil  Amrrimm  CoMassioB 

Attns     Killim  L*  lisodsrsan 

Psrsonnol  Plroetor  and  Siooretary 


est     CflBiaiBaionor  JTofan  H*  Konnody. 


May  10,   1948  '^  I  'yf 

^UBJSOTI      PARKISO  MBTEK  ARBA8  TO  BB  SSTABI.ISHED  H/   THE   POLIC£  / 

COMMI^SIOH  UNDER   ORDHCAIICE   NO.   4888    (Serlaa    of   1959} 

0«ntl*!n«a: 

You  asv«  requeat«di  an  opinion  aa  follcvat 

"On  Pabruary  17,    1947,   the   uoard  of  Suparvioora  pasaod 
Ordinanca  no,  4280,    (^arloa  of  1939),   polatlng  to  ti  a 
aatabllahaent   of  parking  riiotar   sor^s,    tho    Instullutlon 
of  parking  aaatara  for  the  ro^^ulatlon  of   traffic  and  pro- 
viding  for  ttio   dapoalt    of  money   in  aaid  perkln<j  meters. 

"Section  &  of  ti.ifi  ordinance  reada   in  part  aa  follows: 

"The   Police  Cocunisalon  ai^Jill,   by  resolution,   doai,:nate 
the  areas    in  waich  par kinfj  meter   soiwa  are   to  bo  ostab- 
llBhed..,'* 

"It  will  be  appreciated   if  a   writ ton  opinion  may  bo    had 
from  you  by    jonuay.    ,.3£.y  lOtn,  as   to  wtwtJier  the   Board  of 
Supervlaors   la  vested  witii  tae  authority   to  amend  any 
portion  of  the  ret;olution  adopted  by   the   t'alioe  Goiamlssion 
eatablishin^  parking;  oieter  sones." 

0  P   I  N   I  0  K 

Under  the  provisions    of   Ordinance   No.   4288   (Sfiries  of  1939), 
the   Police  Comfflission  is  authorized,   by  resolution,  to  desl;:nate  the 
areas   in  which  parking  roeter  zones  are  to  be  establia^ied.      This  resolu- 
tion is  action  of   the   Police  Commission  end  cannot  be  amended  or  re- 
pealed except  b.,    the   Police  Commission  so  lone:  as  the   power  to  desi^^nate 
the  areas   is  vested   In  the    Police  Commission, 

On  adoption  of  the  resolution,   thie   Police  Commission  rnust   then 
B9nc  a  copy  to   the  Board  of  Supervisors.      It  tJ-iereupon  becoinea   the  duty 
of  the  Board  to  deterraine  whetlier  aa  to   such  areas   it  siriall  adopt  a 
rtaolution  apecifyin,^  coins  to  be  deposited  in  meters   in  such  areas, 
Mflclng  time  to  be  allowed  therefor  and  the  hovirs  during  which  such 
••l^oaits  shall  be  required. 

As   to  areas   No.   9,   10  and  11,    erroneously  called  zones   in  the 
resolution  of  the   Police  Commiaaion,   the  Board  ean  adopt  the  resolution 
Mentioned  in  the   precedin«^  paragraph  as   to  any  one  or  more   oX'  these  areas 
•r  the   board  can  refuse  to  adopt  such  resolution  aa  to  any  of  the  areas. 
The  Board  cannot,   however,   change  the  description  of  any  area. 

This   prooedupe   la    provided  by   :::eotion8  4  and  5  of   Ordinance  no, 
4288  and  must  be  followed  so  lon^  as   this    ordinance   is    in  effect, 

Hespeotfully  submitted, 

CITY  ATTtSvNEY 

To I   Board  of   Supervisors 


^1^ 


mj  10 «   1948 


•TOJBCTl     A:  V  OP 

i.  :» 

li.  A 

£■.     ..          .RK                       :  POR 

:_■  ....   .    .         .    .  ..-^:.   •.    •.  ,.  ON 

MiLrxMIl^^   CP  sect:  OH  78  OF  ^HE  CITY  CHiiETKR. 

a«ntlMieni 

This  off loe  i«  In  x^ooipt  of  your  request  for  «n  opinion  aa 
follows! 


R  B  Q  q  E  S  T 

"I  have  been  directed  by   thie  Oc^unty,  State  and 
Nat:.onAl  /affairs  Coco:ilttoe  to  obtain  froaj  you  In  tlsse  for 
conslderi&tlon  at  its  ensuing  meotiag  to  bo  held  on  Wednesday, 
April   il,   194G,   at  Sx^'C  ?./.?.,    the   followlngs 

"jMi  opinion  6s   to  whether  a  sua  of  ^100,000 
may  legally  be  appropriated  by   the  City  and 
County  aa  a  c&t>ital  exj^endi  ture  toward  the  pur* 
Ohaae  of  Butano  Foreat,    to  bo  uaed  us  a  public 
park  and  reoreational  area. 

"The  Butano  Foreat  Aasoolatea,   wau  request   the  aoove 
aypropriation,  r^entlon  section  78  of  the  Charter  as  autaorl«- 
iag  an  expenditure  for  auoh  purpose ,   and  state   that  they 
have  an  opinion  of  the  Attorney  General  that   there  ia  no 
illegality  in  the  appropritttiwiL  by  a  lioard  of  oupervisore 
toward   the   i>urohase  of  public  parks  by  the  :.>tate  of  California. 

"Xr.a  CoiiuiAlttee  requeata   tJuit   you  obtain  the  opinion 
of  t.ift  <4ttorney  General  waioh  ia  cited  by  the  Butano  Foreat 
Aaaoolo^tes  and  subudt  your  viawa   thereon  to  tiie  Coii'.;uittee  at 
the  same    time   that  youraubmit  your  opinion  a*  requested  above** 

0  P  I  K  I  0  W 

Sectiona  5150  and  &151  of  the  Public  Keaourcoa  Code  provide  as 
follows  t 

"8 5150.  Authority  to  aid  state  aot^uisltions.  Any 
oo\mty  or  city  uiiay  asa'iat  ihe  ^tute  in  acquiring  any  park, 
playground,  reoreational  center,  or  boaoh  to  be  used  for 
reoreational  purpoaea. 


"15151.     Manner  of  renderinp.  aaalatanoet     Grant 
of   funds »        Any  county   or   city  may  con^te,    convey,   and 
grant  to   the  iitute  any  real  proi.Qrty  ownad  by  it,   or 
vhiioh  It  niay  aoqulra,  for  a  park,   playj^round,  recreational 
c*^nter,    or   beicn  u««d   f^r  recreational   purposes.      It  --ray 
use  any  part  of  its   funus,  inducing  funds   reooived  by 
bequest,   ,'^ift,   donation,   and   those  received   In   tirust  for 
the  aoquislt'on  of   such  pro  erties,   as   may  be  necessary   to 
assist   the  :jtate  in  acquiring  any  par  :,   playground,   reore- 
ational  center,   or  beach  for  recreational  purposes,   to  be 
oared   for,  aiaintalned,   end  controlled  uncier  any  t».;;r©e2i©nt   or 
arrangement  autbioriaed  by  article  one  of  ehapter  one  of  this 
division," 

The   provisions   of  the  City  Charter  do  not  either  grant  or  prohibit 
the  use  of  funds  for  the  aforectentioned  purposes,     v^here   the  Charter 
is   silent,    tne  City  and  County  r.;ay  exsiraise  i>ov;€ra   oonf erred  on  it  by 
the  general  lavs,   provided  siuch  general  powers  are   not  inconsistent 
with  t .ose   ^rtnted  by  charter. 

Oakland  v«   Viiilliaias,    15  Oal,   2d  o4ii. 

Section  72  of  the  City  Charter  contains   provisions  relative   to  the 
adoption  of   the  bud^jet  and   tlie  appropriation  ordinance.     Section  72 
provides,   in  part,   as   follows : 

"Tne  board  of  supervisors  aay  increase  or  insert 
a»/propriatians   for  capital  expenditures  and  publlo  Improvo- 
Bwnts,   but  shall  do  so  only  after  aaoh  ite.*iS  have  first  been 
referred  to   the  departsjent  wf  olty  planning  and  a   ri.-,>ort  has 
been  rendered  tii^jreon  regardln^^  conformity  with  the  master 
plan.      It  siiall  be   tae  duty   of  the  departr^ie^tt   of   city  planning 
to  renOer  its  reports  in  writing  within  thirty  days  after  said 
referral.     Failure   of   tiie  de^^artraent   of  city  planning   to  zander 
any  suoh  report  in  suoh  time  shall  be  deemed  equivalent  to  a 
report." 

The  appropriation  of  funds  by  the  City  and  County  of  i>an  Franoisoo 
for   the  assistance  of  the   state  in  acquiring  a  state    per'/r  *o..ld  not 
constitute  an  aj-i-ropriation  for  a  "capital  expenditure,"  within  the 
raeanlni:  of  ijection  78  of  the  Charter  but  would   constitute  an  appropria- 
tion for  a  "public  laproveaent"  within  the  meaning   of  tiie   section.     A 
"cai^ltal   exijemlture*    lias  been   ^Gnerally  defined  in  accounting  prac- 
tice  as    follows: 

"An  expenditure   is   trjs  pay  ^nt,   or   the  a^auroption  of 
an  obligation  to  maice  a   future  payment,    for  a  benefit  received. 
There  are  two  classes  of  expenui tares,   known  as   capital  expen- 
dlturoi  a  .d  revenue  expenditures.     Capital  expenditures  retiult 


#s 

"In  benefit  of  a  permanent  nature,   suoh  as  land,  buildlniiS 
and  taaohlneryj   aueh  expenoiturea  should  ba  o&pitaliaad  by 
ohargaa  to  aaaat  aooounta,     Ravanua  ©xpendlturas  ara  in  tha 
oatura  of  axpanaas,  or  scKiuld  ba  eharged  to  aotpanaa  aooounts*** 

ri.  A.  Flanay.    '^Genaral  Aec-Jn tin/a;.** 
1S46  M.,  p.  15:-,. ^ 

See,  aloo,    .l&r in  Junior  Colle,-,9  v, 
CHwlnn.  106  Cal.  A^o,  12 

iha  appropriation  contemplated  in  this  instance  aiaounta  to  a  dona- 
tion of  public  money  for  purchaae  of  lend  by  the  at&to.     ll-.ere  would 
result  neither   title  nor  control  in  the  land  or  buildings  erected 
thereon  in  the  Glty  and  County  ■■■:£  Ean  I'*rancl3oo«     Ln   uh©  absence  of  a 
contrary  intent  expressed,   it  i»  presumed  thiat  the  words  "capital 
•xpenc'lture"   are  used   In  tixatr  oroluar;'  ;aeo«r;ir%,   a».d   ther^sfor©  do  not 
apply  to  an  appropriation  for   ihls  purpose. 

k  "public  iiaproYciaent"  has  been  defined  as  follows s 

"In  lav,   ^^neraily  speaking,   the  term  public  improve- 
nants  hs   applied  to  manicipcil   corporations  is   limited  to 
improveraenta  wiich  are  tivt  proper  subject  of  police  and  local 
^wvernjiient  re.i^tilAtj  one,   ttad  do  not  inclade  ^/I'ivate  affairs   or 
ooiBMereial  ©aterprisea.     »  -i-  «     Public  improvoutents    -    -^  which 
most  siuniclpal  oorpoi>ations  hare  express  or  ImpliixU  power  to 
maikm   (include)  -;-   ='  y^  opening,  establishing  &nd  maintaining 
public  parka,  squares  and   other  pleaawtre  resorts  as  plj«.y- 
fcrounds  for  children,  golf  coarses,  batliiirifi  boj^ohes  and  like 
plaoea  for  diversion  and  recreation  ^  *  »•" 


Mc-^jtillan^   ;^unislj)al  Corporations. 
2d  ©d.,"  revised.  Vole,   5,   p. 


lis. 


An  appropriation  for  the  purpose  of  openiuii,  oatablishlnii  and  maintain- 
ing a  park  in  Uae  City  and  County  of  San  Francisco  by  the  City  and 
County  woula  oon3titute  an  expenditure   for  a  "public  improvement** 
within  the    aeanlng  of  Section  72  of  the  Charter.     The   (differences  in 
the  situation  presented  here,   to-wit,  acquisition  of  title  by  the   state 
to  land  in  i>an  Mateo  County,  cio  not  affeet  trie  nuture  of  the  appropri- 
ation as  an   expenditure  for  a  "public  improve.iWint."        It  is  my  opinion, 
therefore,    that 

(1)     An  appropriation  by  the  City  and  County  of 
:^an  Francisco  for  tao  purpose  of  aasistinij  the  itate 
of  California  in  the  purchase  of  butano  Forest  as  a 
State  Papist  is  a  legal  and  valid  exercise  of  power  by 


TCO»Ci 


#4 


virtutt  of  the  proviaione  of  Sections  5150  and  5151  of 
the  Fublio  Reeouroes  code* 

(2)     An  apiJi'oprlatlon  for   tii©  purposec  above  aet 
fortti  i«  an  e,  ^Ji-opriufcion  for  a  "publio   lraproveu:ent" 
wlti^iin  tuo  niewilng  wf  Section  73  of  the  City  uharter. 


Vdry   trvily  ;/oura, 
CITY  ATTORM-r?, 


10%     TKK  BOARD  OP  SJUPgRYISORS 


^1?) 


Hay  li>,    1948 

Subject:     Vot«s  H«quired  for  Araen<1to«nt  of  a 

Pending    Maasura,   iieriatiu  Conslueration, 
Adoption  of  mogoty    ^blle  Utllltloa 
lofioit  Budget 

a«ntl<uaen: 

You  have  roquestod  an  opinion  of  this  ofiUee  in  reapenso 
to  the  follow ln<    imiuirloat 

!•     inwin^^  ae  la  tint  consldaration  of  the  propoaad 
budi^at  for  1948-1949  by  th»  board,   how  many 
votes  will  it   take  to  approve  particular  ItaBM 
theraln  with  reapaet  bo  which  soma  aaandwant 
la  propoaedT 

2*     During  Si^.iatia  ccmaidoration  ul'  too  propoaed 
budi^t  for  194fci-1949,    by  tha   Boards  how  aumy 
votaa  will  it   take   to  approve  a  public  ntilitloa 
lt«B  vriiich  will  exceed  the  eatimated  revenue  of 
aueh  utility? 

3*     How  many  votes  will  it  take  to  adopt  the  budj^etf 

4*     How  many  votes  will  it   take   to  attopt  tlie  budget 
aa Burning  there  is  included  therein  a  public 
utilitiea  iten  which  will  exceed  tlie  eatlAiated 
revenue  of  auoh  utility? 

oPiMioy 

Aa  to  queations:!*  and  2.,  it  will  be  of  valvte  to  <|aote  in 
full  the  well  conaldered  opinion  j^iven  to  the  Pxjarcj  of  ouperviaora  by 
City  Attorney  iranklin  K.  r^ane  on  tecetnber  14,   1900»     It  ia  aa  followat 

Parliamentary  Practice*  •  Vote  Beq  ired  to 
Aawnd  Bills  Penain^  Before  Board  of  Super- 
vlaora* 


>r  14,    1900 

Vt»  Board  of  ;£>uperviaera« 

tientlK^nt     I  am  in  receipt  of  Re8<>lution  No.  974, 
a\tbmittin(^  for  consideration  ttie  q!ueati<ms 

"Vteathar  or  nota,  under  ti^ie  Cliarter,  a  majority 
•f  the  HMibera  of  the  Board  of  ^iuperviaora  is  nec- 
essary to  have  a  resolution  or  ordinance  amended 
prlw  to  its  final  passage,  or  whether  a  majority 
of  a  quortun  only  is  requisite  to  carry  said  amend- 
ment prior   to   the  final  adoption  or   rmssai^e  of  a 
resolution  or  ordinance." 


9m  CiMirter  pMfVi4M  tUat  no  bill  shall 
mm  Ml  ir  illnanK  IMMP  V«BoIution  be  adopted 
•as  finally  passed  by  a  majority  o£   all  the 

of  tuo  Hoard  anJ  tne  votes  taken  l>y  ayes 
and  noes.   (Sec*  9,  (Imp.  I,  Art.  1.)  I'his  law 
jtsovems  only  aa  to  ilnal  passage,  'i'he  i.  harter  is 
■llent  as  t<  the  vote  required  upon  uny  preliminary 
step  in  Ui<*^  pas^ini  oi   a  bill,   ihe  (general  rule  of 
parliamentary  practice  is  that  a  majority  of  r*  quorum 
may  transact  any  busir^euH.   (see  Peop3^ vs.  HAs^rln^" 
ton,  C.3  Cal.,  2S7)  HutcJilaaon  vs.  .•■c'jjaai%'  Sl  K,  J.  f.., 
443,  449 J  BaiTnefft  Ts,   ab  i-aon,'  48  H,   J.  L.,  '69b, 
400.)   "nils  rule  haa  been  liaji'ted  by  tt»  Charter  so 
that  the  'oarc  of  :.>uperviaors  may  not  finally  pass 
a  bill  without  the  consent  of  a  majority  of  th«  full 
mt.Bbershlp  of  th«  oard.   See  also  Uatterlee  vs. 
San  Francisco,  23  (  al.,  3I4|  fivanston  ts.  0*t«eary;, 
70  I11.7"app.  ia4.)   i^t  tills  provision  of  tHe 
Charter  does  not  expreasly  or  by  Implication 
neoessltate  the  emisent  of  a  sMJorlty  of  the  full 
mwabership  to  uaend  a  pending;  bill. 

Cuahin;-,  In  hia  "Law  and  Practice  of  Le;'.l3- 
lative  As»9ut;llea"  (p.  709)  ffives  the  rule  as  to 
amondraentSf  eto.y  In  t>}^se  words; 

"1826.  Kvery  question,  which  is  propounded 
to  a  Ittt^sXative  assembly  for  its  determination,  and 
voted  upon  in  any  of  the  manners  above  described, 
reeelves  its  decision  accoraln<.<  to  the  preponder- 
anee  of  the  votes,  which,  unless  scsae  other  rule 
la  expreasly  preseribed,  as  there  ixsually  Is  In 
each  as8e>ttbly,  in  reference  to  particular  questions, 
la  ordinarily  effected  by  a  suijority."  ... 

"1887.  mwv   more  than  the  ordinary  majority 
la  required,  as  It  la,  for  example,  under  most  of 
tmr   constitutions,  to  take  the  initiatory  steps,  by 
passlOi;  resolutions  for  that  purpose,  for  their 
amendment,  anu  for  the  passinu,  of  certain  classes 
of  bills*  all  questions  for  attending  such  reso- 
lutions «nd  bills,  except  amencteents  from  the 
other  branch,  and  all  inciuental  or  preliminary 
questions  thereon,  short  of  the  final  question, 
are  determinable  by  the  ordinary  majority** 

It  Is,  without  doubt,  within  the  power  of  the 
Board  to  ouUce  a  rule  that  all  aaen<teents  to  pending 
bills  shall  require  an  affirmative  vote  of  a  majority 
of  the  membera  of  the  r^ard  before  such  amendment  can 
be  declared  adopted.   (Sec.  4,  G iap.  I,  Art.  II.) 
13ut  i  find  nothln^^  in  the  Charter  which  makes  such 
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a  vote  ne<Miss«ry  upon  aagr  vote  othor 
upon  the  I'ln&l   Dassa.^:*  of  a  reaolution  oi* 
bill,     .^nc;    cne  roason  for  the   rvila  wotild 
•••M  not   to  a  poly  to  anendni«nt8|    tne  pur* 
poaa  of   the  provision  be  in;',   to  make   it 
Impossibla   to  riasti  an  ordinance  by  a  vote 
of  any  lass   than  a  Majority  of   tho   doarci» 
wiMireaa   tJoa  aaendMont  of  a  bill  prior  to 
beinv  put  upon  final  pa8  8a;:;e   is  nothing; 
iiox*c    than  a  step  in  its  pro /.rose   tiiroutih 
the  house  aria  uazuiot  loaU   to   tlie  makin^^  of 
a  law  if  a  eiajot-ity  of  the  Hoard  is  a^^ainst 
Uie  bill  as  aioenderi. 


fhm  Charter  of  1900*   in  effect  at   the  date  of  this  opinion* 
stated  in  Article  II«   Chapter  I,   Section  9«   as  follows t 

**Ho  bill  shall  beocne  an  ordirianee^  nor 
resolution  be  adopted*  unless  finally  passed 
by   a  Majority  of  all  nambers  of  'tno  TVard,"' 

The  lanii^a^e  of  the  present  Charter,   eontalned  in  nUiotion  15* 
is  as  follows I 

"Action  of  th«   t>oard  of  supervisors   shall 
be  by  OTfoinanc©   or  resolution  in  writln,     in- 
troduced by  a  mataber  or   ijy  a  cotfflalttee  «f 
said  boaiHi  ana  ifassed  or  adopted  by  a  »ajoi»- 
ity  of  all  nwnbers  of  the  board  at  each 
reaeiiiv. , " 

If  you  will   substitute  for  the  worde  "finally  passed"*   in  tha 
opinion  of   -  ity  Attom  y  Lane*    the  words  "passed  at  each  reading"* 
or   Uieir  .jraissiaticftl  equivalent*    the  opinion  states  the  law 
accurately  today  as  it  did  when  first  given  to  the   f^ard. 

Robert* a  Rules  of  uzHier*    Hevlsed,    states   at  VAi^  134, 
SeetiMi  55*  aa  fellows t 

"An  fiiitendtuent  of  a  nen^int  qu«fltion 
requix>es  only  a  sutjority  vote  for  its 
adoption*  even  thou;;h  the  qiiestion  to 
be  amended  re<iuired  a  cwo-thirda  vote*" 

Robert  dafinaa  ttajurity  vota  at   page   24  as  followsi 

"A  Majority  vote  when  used  in   these 
rules  means  a  majority  of   the  legal  votes 
eaat*   l^^norin^;  blanks*   at  a  IsKal  meeting* 
a  quonsa  b«in^;  present." 

Kebert*   whose  Rules  have   been  adopted  as   the    niles  of 
tha  doard  controllim^  In  the  abaenee  of  a  apeoifie  rule   or  law* 
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thus  requires  a  majority  .qf_jbhe  vote  to  carry  an  amendment  to  a 
penaln,,  question,  a  quonaa  be'lnV"  "present. 

Mason's  *^anual  or  Legislative  Procedure,  Section  285,  states 
as  rollows: 

"An  amendment  ol'  a  pending  question 
requires  only  a  majority  vote  i'or  its  adoption, 
even  though  the  question  may  reciiire  a  two- 
thirds,  or  other  vote  greater  than  a  majority, 
for  adoption.  Thus,  amendments  proposed  to  the 
Constitution  or  the  rules  may  be  amended  :)y  a 
majority  vote,  althou^Ji  the  amendments  require 
a  two-thirds  vote  for  adoption." 

Mason  cites  Robert,  Section  33,  supra,  and  Hughes  in  support 
of  this  proposition: 

As  to  seriatim  consideration  in  general,  the  followin^^^,  qiota- 
tions  from  Robert  and  Mason  are  enlightening; 

"•,♦  The  member  submitting  tiie  report, 
having  obtained  tne  floor,  says  that  such 
and  such  a  committee  submits  the  following 
report;  or,  that  the  committee  recommends 
the  adoption  of  the  follov/ing  resolutions. 
In  either  case  he  reads  the  report,  or 
resolutions,  and  moves  their  adoption. 
Should  he  neglect  to  move  their  adoption, 
the  chair  should  call  for  such  a  motion, 
or  he  may  assume  the  motion  and  state  the 
question  accordint^ly.   The  chairman,  or  the 
secretary,  or  the  member  who  reported  it,  as 
the  chair  decides  is  for  the  best  interest 
of  the  assembly,  then  reads  the  first  para- 
graph, v/hich  is  explained  by  the  reporting 
member,  after  which  the  chair  asks,  'Are  there 
any  amendments  to  this  paragraph?'   The 
paragraph  is  then  open  to  debate  and  amend- 
ment, "k^en  no  further  amendm.nts  are  proposed 
to  this  paragraph,  the  chair  says,  'There  bfiing 
no  further  amendments  to  this  paragraph  the 
next  will  be  read.'    In  a  similar  manner  each 
paragraph  in  succession  is  read,  explained  if 
necessary,  debated,  and  amended,  the  para{-;raphs 
being  amended  but  not  adopted.   A?ter  all  the 
paragraphs  have  been  amended,  the  chair  says 
the  entire  by-law,  or  paper,  or  resolution  is 
open  to  amendment,  when  additional  paragraphs 
may  be  inserted  and  any  paragraph  may  be  fur- 
ther amended,  the  preamble,  if  any,  is  treated 
the  same  way,  and  then  a  single  vote  is  taken 
on  the  adoption  of  the  entire  paper,  report, 
or  series  of  resolutions.",^'*" 

Robert's  Rules  of  Order  Revised,  page  95 


^IChm  UBual  nsUiod  of  proeedur*   in  acting 
up<m  «  eoaipXleAt*(i  report,   bill  or  reaolUbion  is 
as  follows  t     44MMab«F  subMits  the  report  of  a 
eotamitteo,   for  example*     Ho  reacia  the  report  or 
proaenta  the  bill  or  resolution,   aaci  moves  its 
acioption*     Should  he  neglect  to  move  its  adoption, 
tha  proaidirxi    oi'i'icer  may  call  for  euch  a  Motion, 
or  he  HMfcy  as  suae   the  motion  an^i   state   the   t^ueatlon 
accortiin  ly.      lIm   ohaiman  of   the   eoanittae  idiicti 
conaidered   the  qxteation,    tha  maabor  who  autanlttod 
the  Import,   or  the   secretary  or  clerk  of  t>u»  houso^ 
as   the   pre  si  din-  of  ricer  directs,    then  reads   the 
first  pai»j?raph,   >*iich  la  explained  by   the  rep  ^rtln^ 
Menber,   after  «diich  the  presiding:  officer   should  ask» 
>IU*e'    V:iez*e  any  aaencSnents?*   or   *vhat  la   the  pleaaura 
of  the  house y*     T!h»  para.f;rat>h  Is  then  open  to  dia* 
susaifHii  and  aRondsent.     When  t  ere  are  no  amendaenta 
or  no  further  amendments  are  propoaed   to   the  p&rai^raoh, 
the  upeaidlnf;  officer  then  dlroets   that  tiie  next  par* 
tigTKph.  ba  read.     In  a  slailar  manner  each  parafyaph 
la  i»ead  In  aucoessjon,    and  may  hm  debated  andflwank^d^ 
W'i  la  not  ajfepted^     After  «li   the  paragrapKa  Ihave 
baoA  eonsl^ared,   the  bill  or  reaolution  la  open  to 
amendment  as  a  whole,  n^bm  additional  paragraphs  may 
be  inserted  and  any  paragraph  may  be  fur«i«r  amended* 
Whan  the  report  or  measixre  is  found  aatisfactory,  or 
has  bean  amended  to  the  satisfaction  of  the  house, 
the  title  or  preamble,   if  any,    la  conaidered  and  aiay 
be  Moanded,  ana  then  a  aintOLe  vote  is  taken  <m  tiie 
adoption  of   the  entire  aeaaure,   roport"  oi'  jreaoluriCTn," 

Mason's  Mareaal  of  1>»?,ialatiYe   Proeedui'e, 

The  only  dlver{.;ence  of  t  iio  Uoard  of  £iupervlaora  tvom  the 
proeedure  outlined  above  has  been  (1)   Uiat  a  motion  to  acopt   tha 
budget  haa  not  been  aetually  stated  at  the  outaet,   although  tha 
buainaas  before  tlie  Board  la,  and  la  stated  by  tha  President  to 
be,    Um  adoption  oC  tha  budgatf  and  (2)   that,   as   the  varloua 
aeetiona  of  the  budget  are   conaidered  and  pez^xapa  amended,  a 
motion  to  approve  or  adept  le  then  made  aa  to  tiie  individual 
aeetion  completed  inatead  of  passin ;;  on,   without  aucJi  a  motion, 
to   the   eonalderation  of  the  noxt  aeetion.     'JChe  latter  course, 
without  such  a  motion,   woula  be  In  accord  with  your  rules  of 
proeaiiore. 

Robert  points  out,   in  this  re<;ard.  as   to  the  adoption  of 
by-laws,   that,   if  a  motion  to  adopt  is  made  at  the  eloae  of  a 
paragraph  or  section  and  is  carried,   the  para^p<<^h  or  aecticm 
is    tiien  put  into  effect  and  the  aaaembly  la  imnadiately  governed 
by  it.     He  states  ttmt  such  a  motlmi  ahemld  ba  wlUiheld  until  the 
end,  whan  the  ori^ilnal  notion  to  adopt   (whather  atated  or  under- 
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USfn!:i«;  T^^t  ^'•^-  "rf-»^i»  con.idT«tion,   .hall  be  imt. 
J^     ■       I    !     "^^»\,fetien  rec«lv,  not   th«  e^re  aa.lority  of  votes  eLt 

ation  oi  t  h<»  bud,;et,    is   to  be   rei-arcfld  as  a  mare  parllamantaz-r  device 
m    the  course  ol   tVie   conaideratlcm  of  the  main  qiaatlon.  ^ 

-X  th.  fli«l  „t.  upon     «l<,r,tlon  of  the  b«dB.t  ..  ««„d,d  ^  u«  "aro. 

It  may  bo   contended   that  Section  74  of  the  Charter,   which  re- 
!•;«?.''«?*■  ^**  a  prove  a  deficit  bud^^-t  of  any  utility,   controls  as 
a  vote  of  approval  of  such  a  sectKm  in  the  eo<trse  of  ieriatlm  con- 
-•ration.     ll    such  a  «otion  was  an  effective  approval  of  a  utility 
E*t,  mxcti  fwuld  indeed  be  the  ease.  u«.ixi^iy 
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Sueh  a  course,   however,  would  divide   the  budget  Into  »« 
^n:,  *?^*^  ^^r*^*^^  bearing  -  not  oerely  TmrUttsentary  . 

Tiestlons  of  propriety  of  »otio»»8   to  reconsider  op  to  rescind 
Xwa.  as  to  the   various  budgets.     At  annual    TsutUjet  tiwie,    the  Charter 
tewpiates  adoption  by   tiia  Board  of  one  budget  for  the  City  and  County 
tne  language  of  section  74  cannot  be  interpreted  as   4o  tike  annual 
»t  flrluiouu  Uiis  fact  in  aind,     aerlatim  proeedure,  as  set  forth  in 
56  aa^  in    .ow*rt«»  ..ules  of  Order,  will  avoid  soy  sueh  complication, 

jTole   -^4  of  the  rjoari^   Siiouxv.  also  be  considered  en  the  iiaestlon 
the  vote  renuired  to  earr^  a  motion   4»  toaend*     Tt  is  as  follows t 

"Sxoopt  for  strictly  parllammtary 
actions,    to  acccwpllah  which  shall  sw 
quire  a  majority  vote  01  tnu  Amibe  s 
present,   anu  except  as  otherwise  pro- 
vldod  by  the  roles,  by  Charter  or  law. 
It  shall  x^<|iirtt  six  votes  to  carry  any 
aotion.** 

This  sectlen  refers   to  aain  aotions  and  not  to  "parlisa»Btarv 
tions*"  ' 

Hobert.  I^ection  12.  lists  a  notion  to  mend  as  a  "subsidiary 


motLixa^  0  «Llon<^;  with  a  aK>tioa  to  lay  on  t}»  table,   to  postpone  * 
to  eonaity    the  prevlovn  question  tinti   to   limit  debate*     a   sub* 
sidlary  Metlan  la  derined  by  hobert,   P»->;o  2'6,   as  '*<mo   t^iat  may 
be  applied   to  a  siain  notion,  unci   to  oert&in  other  motions,   for 
the  purpoae  of  aodli'yini;  thorn,   dallying  action  upon  thorn  or 
otlioiT«*i»«   oiaposlnt:  o.   th«B*" 

The   ^{ulo8  of  ti^  lioarc*,  nnder  the  Jieadin;;  "Parllaaentary 
Prooedurs,"   include   thete  aubaidiairy  notiona  In  Kul«  30  imtier  the 
iazaeciate   title  of   "i*j*eoetlsnce  of  Motions  j  urln,.  rebate  ."      'i^«y, 
includiof^  the  notion  to  aaorr',   «re   "atrlctly  y^arli.&rmutHij   fccfcjona." 
Rule  54  thererore  dooa  not;  r>'tlate    &o  a  £ioi;ion   to  ruaeitd  &  pending 
■oti<m  or  other  buaineaa. 

You  are   acviaed  r©;;aroinjk-   your  question  1,   as   to   the 
nuBber  of  votea  required  in  seriatim  eonoidoration,   "to  approve 
partleular  ivusif  or  the  budr;et  witii  respect   to  which  eoiae   emend* 
ment  la   prxjpoaeti,*    ^^at  %\\n   vote  Xb  r©t  of  avjvroval,   but  la  only 
ox'  ameadmant  anci  r9<flres  only  a  oiajority  of  t}M>a9  pr^aont,   a 
quoruta  bein^  preeent* 

You  are  advired,    re^rar«iiiJ»^  ymir  queation  a,    Ihat,   chtring 
seriatim  consideration  the   vote   is  uut  prop#rly  ol'  Kpproval,    but  of 
aaen^teent  only,  which  requires   the  vote  stated  in  thu  :k  at   ^arai^.raph. 

As   to  yo\tr  qufrstlcua  3  aac!  4,  you  are  further  adv.%sed 
that  U\»  votea  retiuix'jd  to  a<5opfc  a  ouc^^et  are   six,  luil*.  »«   the 
budget  contaLna  utility  defielt  it«ms,    as  set  forth  in  .'Section  74 
of  txio  Charter,   In  which  event   the  votes  remitreci  arc  uttv^t* 

heapectfully   submitted, 

Jom  J.  O^tO'itM 

City  Attorney. 


f»t     Boftra  of  Supervisors 

Attn:     Ur.  John  r..  tteOrath 


WP 
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80MlCTt     AQUATIC   PARK  -    PURPOSES  -  RBVIRSIOII 
OP  TITLE. 


QentlaB«ai 

Your  request  for  an  opinion  r«ads  aa  follows : 

"In  1923  tho  State  of  California  conveyed  cer- 
tain lands  situated  in  the  City  and  County  of  San  Fran- 
ol£00  to  said  City  and  County  of  San  Franelsoo  to  be 
used  as  ar.  Aquatic  Park  (Asse/iibly  Bill  IB,  Chapter  OB 
-  Approved  May  2,   lva5). 

"On  December  10,  1924,  tSue  Board  of  Supervisors 
aooepted  the  ^^ants  of  said  lands  and  plaoed  said  lands 
unuer  Uie  control  of  the  Par  :  Coaimiasi.un  (Bill  Jo,  GfOl, 
Ori'i nance  642G,  Uev   aeries), 

"If  the  land  herein  granted,  or  any  part  thereof, 
was  to  be  used  for  purposes  other  than  those  specified 
in  the  ,jrant,  would  toe  land  automatically  revert  back 
to  the  state  or  would  the  l-tat©  !iave  ho   institute  legal 
proceedings  In  order  to  obtain  title  and  possession* 

"Your  consideration  of  this  matter  and  an  opinion 
thereon  will  be  {/:reatly  appreciated." 


OPINION 

The  asaembly  bill  conveying  the  property  to  San  Fran- 
oiseo  was  quite  t;eneral  In  Its  terms  concerning;  the  uses  to  which 
said  pro  erty  was  to  be  put  for  it  states,  in  part,  "for  the 
purpose  of  being  used  in  conjunction  with  other  property  now 
owned  by  the  said  City  and  County  of  San  f'ranci  co  as  an  aquatic 
psirk," 

r  actions  2  aad  3  of  said  Act,  waioh  are  herein  set 
out,  iiranted  ot  er  rl£;ht8  and  defined  other  limitations  which  are 
quite  clear. 

*'Seo.  2.  The  aaid  city  and  eounty  shall  have 
and  there  Is  horeuy  ^;ra:ited  to  it  t^ie  rijght  to  uiake 
upon  said  pretnlses  all  Icaprovedients ,  bettes^s^ents  and 
structures  of  every  iclnd  and  ciiaracter,  proper, 
needful  and  useful  for  the  development  anu  malntenanoe 
of  said  park,  so  far  as  the  sanie  may  be  consistent 
with  this  act;  provided ,  however .  that  tho  ^, ran tee 
under  this  act  shall  at  no  time  ereot  any  piling. 
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"brenicwater,   cr  other  structur*  which  shall  In 
any  way  interfare  with  the  operation  of  any  ferry 
or  ferryboat  operating;  from  any  slip,  wharf  or 
i^ier  situated  easterly  of  the   liind  doscribod  heroin. 

"Sec.   5.      lio  .v^rant,  conveyance  or  transfer  of 

any  character  aliall  ever  be  made  by  the  city  and 

county  of  5' an  Franclsoo,  of  the  land  herein  granted 

or  any  part   t^ieroof,  bi^^t  the  said  oity  and   county 
aliall  continue   to  hold  said  lands  and  t^xe  whole 

thereof  f  unless   the  same  revert  to   the  litate  of 
California." 

You  ask  apeoifloally  whether  the  land  would  auto- 
matically revert  to  the  btate  If  It  were  used  for  purposes 
foreign  to   tihe  grant. 

A  iprant  saoh  as   the  one   conveying  the  property  In 
<]uestion  creatoe   In  law  a  ravers .  unary  interest  in  the  ^^rantor 
•  Civil  Code,   ;  eo.   76Bj   or  more  popularly,  a  deed  with  conditions 
subseqjent.        U;;on  a  breach  of  the  conditions  by  the  grantee, 
the  grantor  uas  a  "rigi^t  of  re-entry."       i^trauts  v.  Shatto^  4o  Gal* 
App.  2i/.       '-ome  authorities  call  this  ri£,ht  a  power  oi  terisiinatloni 
Reatate:iient  of  Property,   sees.   24,  154,   155. 

Wiiatever  the  right  or  power  may  be  called,  tnere  is  no 
doubt  ttuat  certain  legal  steps  and  prooeedin^;s  loust  be  followed 
to  re-vest  title  to   the  land  in  t-  e  State.       beei     sections  791 
and  793,  Civil  Code. 

Very  truly  yours. 


JIIO.    J.   0»l'.>OIJg 


TO  I  PARK  comii3sroif 
AtoLar«i  Lodge 
aolcien  uate  ?ark 
San  Franc is 00 
Attentions     0.  J.  Llnarea,  £;ec'y 
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May  24,  li>4d 


suBJSCTi    BSP(»r  im  ijm^Amums  of  city  PLkUuim  Bmkmmo 
QmyMimn'Y  to  mastic  flah  cm?  i^oposi^  CLOsiMa  csr 

G«ntlttBsnt 

You  hav«  imA»  ttt*  rollowrlng  request  for  opinion  t 

«Pur«uant  to  dirootion  of  tiie  ytroota  CoBffoittoe, 
I  am  wrltisii]  you  requesting  an  opinion  aa  to  tl^io  effaot 
or  3«etion  UG.I  or  tha  Cliarter  slxuuXd  tlio  City  PXeuming 
COEssdUisicKi  ronder  a  report  ttuit  a  propoaod  closiiig  or  ft 
street  Is  not  in  oonronaity  with  the  l^uiter  Plan.     Can 
the  Board  of  Supervisors  order  tlno  atreet  closed  xiot«> 
witltstanding  aueh  x*eport  or  is  it  mandatory  on  Uie  Board 
to  abandon  suoh  prooeedin^s  • " 

0  ?  X  H  X  0  B 

The  report  oi*  tiie  departe^ient  ox'  oity  planniixi^  reiiardiixt;  oon- 
roraiity  witti  the  Uaater  Flan  ox'  action  referred  to  in  Sootickn  1X6 ,1 
ox'  t/ie  Charter  is  reecsoL-ieniUitary  ixnly  and  has  no  legal  forc«.     ilvls 
is  true  whether  tiio  report  roi'ora  to  the  closing  of  a  street  ox*  any 
other  taatter  deaoriaed  Ui  tu\^  Seotion.      It  Is  true  in  eaoli  ease, 
Hhedier  the  r«pox*t  is  Tor  or  Sj^ainst  oonforx^ty  or  otliensrlse  Ui 
relation  to  the  svOiJeot. 

The  totaX  value  and  force  of  this  seotion  emisists  of  the 
vaXue  and  force  ei&hodied  in  the  ideas  exi^ressed  in  the  report. 

:tou  ajre  thez>eiore  aitviaed   -imt  tlie  hoard  of  Supeinriaors 
amy  order  a  street  closed  iwtwithstonding  such  a  report^  tlmt  it 
Is  not  asndatory  on  the  Board  to  ahai^on  aueh  prooeedini^s  in  tiie 
event  of  an  adverse  report ,  mid  timt  the  entire  effect  of  the 
report  is  in  the  field  of  reason  and  not  of  law. 

He^»eotrully  sute^tted. 


GiTt  ia'mmax 


streets  and  Hi^avays  Coaaittmi 
Board  of  Supervisors 
Attn!     John  H.   I^ioOrath 
Clerk  of  Board 

oei     iiayor 


l&,   X948 


P«ftr  Sir: 

Your  r«qu««t  for  ftn  opinion  fz^Mi  tixL*  effl<i«  r«Ads 


as  follovsi 


"In  aocordftnc*  with  th#  provisions  of  sect' on 
7002  of  thtt  &tat«  Edueatlon  Code,  t^M  fi>uper Intend ent 
in  hi  a  oajpAeit7  aa  oounty  a  aperintendent  of  sobools 
of  the  City  ar>d  County  of  fl.an  Pranoi-:Oo,  sa'omitted 
a  budget  for  the  ooxinty  aehool  service  futid  to  tiie 
Superintendent  of  5^olic  Inatruotlon.  Thia  budget 
covered  a  1  olasaificatlonn  which  are  allowable  under 
oatioa  Code  for  county  service  funds  and 
/1&5.00.   Eowever,  due  to  the  #3  9we  unit 

.  ...  _  -  itation  allowed  for  such  funds  under 

section  7wOi,  we  would  be  United  to  receiving  approxi- 
mately a  autxiavoa  of  4i;i5O,00O,OO,  including  tiae 
^2,400«00  allowance  autfiorlaed  \mder  sect -on  7003  for 
partial  payment  of  the  &aauul  salary  of  the  county 
superintendent  of  seuuols. 

"The  Superintendent  of  Pufolle  tns^motlon  has  eut 
our  budgetary  request  to  ;^24,400»00,  apparently  by 
some  arbitrary  formila,  inasaiuch  as  there  i»  no  indica- 
tion that  the  out  in  our  bud;.;et  was  on  the  basis  that 
any  of  vox  requests  were  not  proper  for  county  servlee 
fund  iteas* 

"We  desire  your  opinion  ae  to  whether  or  not  when 
the  eouaty  superintendent  of  schools  submits  a  budget 
for  items  which  are  properly  county  service  fund  items, 
he  ean  legally  cut  the  budget  to  s^eh  an  extent  that 
it  is  below  tlie  ^5«00  per  unit  of  A.T— A.  as  specified 
under  section  7001.  For  /our  information,  the  sections 
of  the  l^duoatlon  Code  which  are  involved  herein  are  as 
follows  t 

"i:  hUCES  hm 

i.  A   THE  Si'ASE 

^> ■  '^   *  w.^D* 

"Artiele  1.  Coanputation  of  nllowaneea  to 
County  oohool  rervice  Fund» 

•7001.  liie  Superintendent  of  Fublie 
Instruction  siiall  during  each  fiscal  year 
allow  to  the  eeoat^  school  service  fund  Qt 


*««8h  eoxmty  from  the  State  f>oliool  Fund 
fiueh  «nount  as  the  bu<\t^et  aubsiltted  by 
the  county  euperlntendent  of  schools  and 
api^roved  by  t'^ie  Superintendent  of  Public 
Instruction,  under  section  7002,  shows  is 
neoessary,  but  the  total  amount  allowed  by 
tti«  Superintendent  of  Public  Instruction 
umiar  trda  section  to  all  county  seh^^ol 
service  funds  shall  not  exoeed  a  sum  ueter- 
mlned  by  Multiplying  ttie   total  avera^^e  daily 
attendance  In  all  kindergarten,  elementary, 
high  school  and  junior  college  schools  d\irin^ 
tbe  preceding  fiscal  yetur  by  three  dollars  i^Zim 

"7008.  The  county  saperlntendent  of 
schools  shall  on  or  before  July  loth  of  each 
fiscal  year  subuiit  to  the  Superintendent  of 
Public  Instruction  a  budget  for  the  current 
fiscal  year.  In  such  form  as  the  Superintendent 
of  Public  instruction  shall  prescribe,  setting 
forth  ail  known  and  estimated  revenues  of  t:ie 
oouaty  school  serwlee  fund  for  tae  current  fiscal 
year  froa  all  souroes  other  than  the  Stmte  School 
Fund,  and  tkm   proposed  expenditures  from  &ie 
•ounty  school  service  fund  for  ttie  current  fis- 
cal year*  'U'^e  bud^^et  shall  be  subject  to  t.he 
approval  of  ti^e  Superintendent  of  Public  Xtwtruo- 
tlon. 

"7003.  ihe  iiuperintendent  of  i^iblic  Instruc- 
tion shall  during  each  fiscal  year  allow  to  the 
county  school  service  fund  of  each  county,  in  addi- 
tion to  the  aoount  allowed  such  fund  under  eeeti  on 
7001,  two  thousand  four  hundred  dollars  (>>2,400) 
to  be  used  exclusively  for  the  partial  payment  of 
the  annual  salary  of  the  county  sapor intendent  of 
sehools." 


0  P  I  H  I  0  if 

The  quoted  sections  whidh  are  emergency  additions  to  the 
Education  Code  and  are  to  exist  for  only  two  years,  make  frequent 
use  of  the  word  "sha^'l.**   Section  19  of  said  Code  prescribes  that 
•shall"  is  marUUitory*  &pplyln<;  tr^at  construction  it  clearly 
appeare  that  the  County  Superintendent  mist  subotlt  a  budget  to  the 
Superintendent  of  i^ublie  Instruct  on  before  July  15th  of  each 
fiscal  year  in  a  form  which  must  be  prescribed  by  the  Superintendent 
of  Public  Instruction}  that  such  budget  mst  be  subject  to  the 
letter's  approvals  that  the  latter  agast  allow  such  amount  reflected 


\j.    said  'bud(^«t  end  as  approved  by  hla«   saovs   is   neoe^ssaryj 
and  t!vat  sioh  amount  «ust  not  sxossd  o«rt«in  limitations. 

It  is  isy  int«rprotation  of   tii^sa  aaotlona  tiiat  ma 
Super  in  tendon  t  of  Pui>lio   £nstrL.otion  has  ttio  powar  to  dolata 
any  it«a  from  tha  budget  sut»aitted  to  him  walch  he  feels  is 
not  necessary.     Thla  must  liSTe  been  the  latention  of   tne  Legis- 
lature far  they  woulc  not  h^sve  added   lh»  words  *and  approved  by 
the  Superintendent  of  Public   Inatruotlan  under  Seoti^sa  7002" 
following  the  words  "County  Suj«jrintendent  of  bohoola*   in  Sec- 
tion 7001  -   Edxioatlon  Code,   had  tl^iey  intended  otherwise.     By 
the  sL-aple  expedient  of  leaving  out  those  words  and   the  last 
sentenee  of  Section  7002,   tne  Iteais  ia  the  budget  would  be  en- 
tirely within  the  dlaoreUon  of  the  County  Superintendent  of 
Schools. 

Supi/ort  is  given  to  this  interpretation  by  a  reference 
to  the  Situaaary  rdgeat  of  Statu  tea  enacted  by  the  Legislature 
which  reads  in  part  at  page  lao  uncer  the  heading  a.B.  2120 
(Ch.  401)  "Establishes  Foundation  prograai,  oefining  amounts 
necessary  to  furnish  adequate  eduoaticn  in  different  classes 
of  schools.  Frescribea  schedule  of  basic  state  aid  to  dis- 
tricts,"  etc. 


Very  truly  yours. 


C.H.A 


Attention:  .      reyer, 

— t —  ..clviser* 


Mfty  26 »   1948 


Mac  .rais  uygRATons  subjtjx:t  to  "^smmmsssnA  m* 

D«&r  Sir  I 

I  h«v«  your  r«<|u«st  for  our  opinioa  a*  follows  t 


"Attaoh#d  1»  a  eoDtnunloatlon  from  James  «llbit«, 
praaiciant  of  a  eono«s*n  «£iloh  nalla  ftva»eent  oandy 
^ara   tfH*  ■s.Ujh  vending  sjaohlnes.     Mr,  '^'llhlta  statea 
that  hia  oonteern  cannot  oollact  the  i>an  Frariolsiao 
puroha««  and  uaa  tax  fr«a  buyars  of  tha  eaady  bara 
•Bd  that  it  woul'    be  unfair  and  disorimlnatory  to 
aaka  the  v«fmi  r  pay  the  tax* 

"Will  you  pl«ftaa  give  ua  your  opinion  &a  to 
whether  Xh»  tax  appliea   in  tiie  eaaa  Oct*,  %ilhita 
prasanta* 

(Copy  of  latter  attached) 

*8r.  Edward  F.  i^yant 
Tax  Colleetor 

City  llall,   '-an  Franeiaoo, 
California* 

*&aar  S>iri 

'^l^closad  you  vill  find  our  stataiuent  9xA 
i^aa^  in  the  aiaount  of  <j.217*24  ooverii^ 
th»  01  ty  salaa  ^x  due  on  our  sales  for 
th«  last  quester  of  1947 » 

"You  will  note  that  we  are  paying  thla  tax 
under  protest* 

"Aaoortling  to  this  tax  and  the  wojxUjijS  of 
our  Certificate  we  are  8ui>poseo:  to  collect 
froa  the  purohaaer*  It  ia  a  physical  iia-- 
poaaibility  for  ua  to  do  tiis*  Ae  sell  five 
cent  (S|^}  e&ndy  bars  throo^h  vending  aaenimea 
and^  a»  you  can  see,  cannot  oolleet  this  tax 
fron  the  people  buying  from  us* 

"ISe  feel  tiiat  it  is  very  unfair  and  definitely 
disorisiinatory  to  ma  e  us,  personally,  liable 
for  such  a  tax*  llusrefore,  we  would  like  to 
take  whatever  stepa  are  neeeaaary  to  appeal 
ttiis  aatter  and  Jiiave  t.^ie  facta  laid  before  ti^a 
propmr  Board*" 

"iours  very  truly  ^^ 


#8 

oriicioy 

Uodovibt^dly  th«  v«ndor«  in  the  situation  presented  in 
your  l«tt«r  are  faoad  with  practical  difficulties  in  the 
oolleotlon  of  the  ran  Franelsoo  i^uroimse  a/.d  .J»e  Tax,  hut 
tale  does  not  con^sttltute  a  lo^^al  basis  for  c;rantlr%  theta  lja»cunl<' 
ty  from  the   requirements  of  tt;e   oralnance*      It  Is   a  well- 
estabilshie^  prluolple  of  lav  that  purtlas  csay  not  so  contrftot 

as   to  c '  r    :    .-    ,,*.  taxc'i   oy   the  s  overlgn,    aven. 

thoutih  affect  their  financial  Interesta 

ui^er   t  .  Lave  uiion   tiu;   aa^ue   theoi^-  anj"  oourt 

would  hold  U*m.%  a  tr'^rttj   iiMunot  escape   the  ract-iiire  :sents  of  tax 
lavs  \>f  Interyosiog  practical  difficulties  arlalng  froM  his 
p««ttli«r  method  of  distribution*       lu  fact  to  eo  hold  vrojJld 
awnmt  io  an  unwarranted  dicorlmlnAtl- a  la  ais  favor  ae  u,  alnat 
retaiXevs  In  the  s&£i«  oonsaodlties  «ltO  choose  to  follow   t^ie 
oustosary  siethod  of  dlstrilimtlon  by  selXlne  direct  to  the  pur- 
chaser* 

You  are  therefore  advised  that   it  1»  my  oplriion  that  the 
tax  applies  In  the  case  f'r.  Wllhite  presents,   &ua   that  the 
protest  ahouXd  be  denied. 


Yours  very  truly. 


CITY  Ai'iJ'raEY, 


OFFICSR  T.  A.  BB  ORB 
City  Hall,  San  Franciseo 


^/3C> 


Jun«   2,    1948 

t    OrP<»ST1ltBT   fl»%Xm  BOUDS— OSg   OF   PhCCBJDS  FROM  SAUK 
OF— KAY  »0T  BE  USED  FOR  ;^UWICIPAL  OARAOK. 

6«ntl«JB«Qt 

This  offle«  !•  ia  r«e«lpt  of  joor  r«qu«st  for  on  opinioa 
••  follows s 

"la  ths  Boai4  of  SuperTlsors  oa  Mondsj,  May  17th, 
SuporTisor  ^sneuso  F«qu«sto4  tho  Clerk  to  obtain  an  opinion 
frosi  joa  as  to  vhothor  tho  proceeds  from  the  futuro  sale 
of  tho  ! 5, 000, 000  Off-street  Parking  Bonds,  vhioh  voro 
approved  by  the  electorate  ia  '^ovetDber  1947,  could  be 
used  for  the  establlshaient  and  Kaintenaneo  of  a  centrally 
located  autosiobile  pool  and  garago  houaing  passenror 
Yehloles  owned  by  tho  rity  and  bounty  of  San  raneiseo 
and  «hich  May  be  available  for  use  by  City  and  f'ounty 
offloials,  with  the  exception  of  tho  ayor, 

*Thla  matter  is  pending  in  the  Hinarute  CoRoaitteo  and 
an  early  reply  fro«  you  will  be  appreciated, " 

0  P  I  »  I  0  K 

It  is  a  well  established  prineiplo  of  law  that  tho 
proceeds  of  bonds  sold  by  a  aninieipality  must  be  applied  to  tho 
purposes  for  which  the  bonds  were  authorised  and  moy  not  bo 
diverted  to  any  other  purpose.   (Ko,uillin  Municipal  corporations. 
Sad  Ed.  Vol.  6,  pg.  S96|  la  ro  Bliss,  265  Pac.  73;  Borde  v.  >^unk, 
84  Pao.  2d  394}  Boha  v.  6alt  Lake  City,  B  Pac.  Sd  591;  Uvinthal 
V.  Coringtoa,  49  3. v.  2d  S74;  Fayottevillo  v.  Haiddleston,  142 
3.  E.  880)   In  Califomio  this  liaitatioa  en  the  use  of  the  pro- 
eoodo  frosi  bond  sales  is  spceifieally  iaposod  by  statute.  The 
Koaioipol  Bonding  Act  of  1901,  as  avondod.  Act  5178,  Vol.  9.   rooringa 
Oonoral  Lavs,  p.  1786,  provides  ia  Eoetioa  6  thereof  as  follows t 

"Solo  of  Bonds.  Sueh  bonds  say  bo  issued 
and  sold  by  the  legislative  branch  of  the 
elty,  town  or  aiunioioal  corporation  as  they 
dotomine,  but  for  not  less  th«a  their  par 
value,  and  the  proeeeds  of  suoh  bonds  shall 
bo  placed  in  the  aunieipal  tz>easury  to  tho 
eredit  of  the  proper  improvement  fund,  and 
shall  be  applied  exclasivelT  to  the  objects 
an4  pxirposes  mentioned  ia  the  ordinance." 
(Bi^nasis  ours) 

Tho  ordinance  calling  the  speeial  election  for  the  1947 
bond  iaaues  refers  to  tho  off -Street  Parking  Honda  as  follows: 


•(«)   OlF-JiTRiviiT  PABKIil&  B'^ffDS,  1947. 
15*000^000  to  pay  th«  oest  of  publle  parking 
lot«,  «tor«g«  apao««  f:arag«a,  ain^^la  or  nulti 
laTal  strueturasy  and  othar  off -a treat  parking 
faeilitlaa  on,  undar  or  abova  tba  aurfaea  of 
any  prooarty.  Including  publle  parks,  aquaraa, 
landa,  aaaamanta  or  rii^.hta  of  way  to  ba  acquired 
by  ptirehaaa  or  oondannatlon,  together  with 
buildinfra,  atruoturaa*  equipment,  aooroach  roada, 
entranoea,  exSli,  fencing,  off-atreet  parking  netara, 
and  other  worka,  property  or  struottiras  for  the 
aooonaodatlon  of  autonotlTe  vehielea,  and  neoasaary 
or  convenient  for  adequate  parking  facilltlea  to 
relieTe  the  oongeatlon  i^ad   to  faoilitata  traffic 
in  the  metropolitan  dlatrlot  of  the  City  and  County 
of  San  i-ranclaco,  provided  that  all  landa  and  altes 
ae  aoqixired  be  aubject  to  the  approval  of  the  Plan- 
ning Cn—1  aaion  of  tba  City  and  County  of  San 
Franclaeo;" 

The  purpoae  thua  outlined  In  th«  ordinance  la  that  tha 
prooeeda  fron  the  aale  of  the  bonda  vilX  ba  used  for  the  ea- 
tabliahmant  of  off-atreet  parking  faeilitiea  for  public  uaa 
ae  aa  to  relieve  eongeation  and  facilltmta  traffic  la  tha 
■atropolitan  diatrlet  in  tha  City  and  County  of  fan  I'raneiaeo. 
Tha  project  outlined  in  your  latter  la  for  the  eatabllahmant 
and  maintenance  of  a  [/ara^a  and  motor  pool  to  be  uaed  exeluaively 
for  city  eara.   It  la  my  belief  that  thia  project  la  not  within 
the  aoopa  and  intent  of  the  purpose  for  which  tha  bonda  ware 
authorised  aa  above  outlined  and  that  the  uao  of  the  bond  pro* 
ceeda  for  such  a  project  would  be  held  to  be  an  unauthorised 
dlveraioa  thereof, 

(ou  are  therefore  advised  that  it  is  ay  opinion  that 
the  prooeeda  frosi  the  future  sale  of  the  Off-Street  i^arklng 
Bonds  nwy  not  be  used  for  tb>  establishment  and  maintananoe 
of  an  ftutoaobile  pool  and  garafje  housing  city  owned  vehicles. 

Hftspeetfully  submitted. 


CITY  ATPORSRT 


tot  Board  of  Supervieora 
eat  Slayer  Elaer  G.  Robina<m 
TJB 


SuBJiiCTt      i*UitCli/»3ii  AiiD  \Jh  . 

PfcSUJOKAL  PhOPiil.. ... 

OF  Tiyi  CI1?)C  AMD  CUUJ«^Y 


Jun»  2y   X94t) 

-..EAL 
»..w.  ..,v*..,u  OUT 


4^/:? 


^ 


G«atl»£»n< 

^lila  ofi'loe  is  lii  x>eoelpt  of  your  reqiioat  Tor  an  opinion 
wm  £oXlamat 

"13m  Puroluuie  aad  Us«  Tax  Board  or  Usvlew  has  r«>c<ilv«d 
Uia  roUovint^  oottatouziioatlcm  x>om  l^«  J.  Clark  Banaon,  Attorney 
Tor  Julius  Urn  Ckklaau,  Ine.i 

'*'!  au  crritiiig  you  <xi  b«Aiair  oiT  Julius  S.  Godoaiu, 
Xno«»  Funeral  Dii»«etor8t  44  Van  U9a»  4vonuo,  San  Frariolaoo, 
and  an  icakln^  dasand  in  t2u»ir  baliaXf  Tor  tito  repaynaaut  oi* 
feha  auaa  of  vB6.70  paid  January  19,  1048  to  Ldward  F,  Baryant. 
Tax  Colloctora   euverini^  3an  l^ariolsoo  iminioipal  sales  taxes. 

"*'Sli&B&  taxes  w«»ro  levied  \xpm\  aud  oollootdd  Tor  itsrss 
sold  by  tsjf  oli&nts  for  deliv«z*y  outside  of  Un»  City  atui 
County  or  Smn  I'^aiioisco*  prinelpally  in  Saii  Matso  Cuuttty. 
Tbm  artioXes  sold  oonsist  of  caskets ,  oluttiiiiii*  {^avo  boxu8» 
grava  linMrsy  ^avs  vaults,  erucirixos*  otc. 

**'It  is  ay  undarstaiWUng  UiaA  3mi    Fraiioisco  sales  tax 
is  not  oollectible  on  it«e»  sold  t<ap  delivery  outside  of 
this  oity  and  count  jr. 

**l  ahmlX  bs  pl@aaad  to  b,oar  froia  you  In  tliis  rst^ard. ' 

"Will  you  plsasa  advise  this  Board  as  to  vdtstl^ier  tbs 
•laiaant  has  a  riijht  to  a  refund  under  tiis  l*urcbaa&  and  Uaa 
Tax  ordixuuioitf . " 

Counael  for  Julius  iSm  Godsau,   Inc.  apparently  bases  hla 
elalK  foo?  axesiptian  tr^xa  tax  ca*  the  irordin^  of  subseetioaa  10  of 
Seotion  la  of  Uie  Ordinaj^oe  relating  to  ttxej)E3>tiims  sltiah  reads  as 
follows t 

(10)     Purobase  of  px^operty  wiiloh  is  shipped  to  a 
point  outside  this  Oity  and  County  pursuant  to  the  atm- 
tx^iet  of  sale  by  delivery  by  the  retailer  to  suoli  point 
by  neans  of  (A)  faoilitles  (^erated  by  the  retailer;   (B) 
delivered  by  ttie  retailer  to  a  oarrier  for  sliipitiient  to  a 
oonsi^'pnee  at  suoh  pointf  or  (C)  delivery  hj  the  ri^tailor 
to  a  cust<xri*8  broker  ov  forwarding  a^onuoy  tost  ahlpawnt 
outside  tills  City  and  County  are  exe»$»t  from  tax* 

The  intent  of  the  lanf^Mfice  used  in  this  svft^seoticm  is 


Pa^o  2 


to  ox«£3$>t  thoao  transaotiozui  «ftu»r«  title  to  ttM  gCKKls  passes 
to  the  buyer  ovitalde  tho  Uity  and  County  by  virtue  or  tiio  tlolivepy 
tagr  tbe  sallur  to  tlio  buyer  at  an  out  or  town  adaross.     Viihlle 
it  ie  generally  coiisldored  tloat  audi  a  trunsaotlat;^  would  b« 
•txes^t  in  any  ovent  as  a  »atter  or  lair  80ir<e  olties  iiave  eoa- 
•Idered  suoh  trmusaotions  taxable  ao  the  rAjorlty  or  cities  have 
•iqpressly  iiicludod  the  ex«i^ti<Hi  rather  thai^  leave  Um  imtter  to 
adainistrative  Interpretation,     fhe  IisaiP^o  or  Caliromia  ultios 
in  proposing  its  unirona  sales  tax  ordinanoe  refers  to  this 
•xeisption  aa  ToUowat 

"Vhe  exoir^ition  below  (subsection  10  or  Section  lH 
or  our  Ordiriaiice)  actually  is  aii  explanation  or  intes*- 
pretatiut^i  ox   tae  (nrdinanoe  requiZH»d  by  tlie  definiticm 
of  'sale*  izi  the  State  statutes »  but  a  li^jority  oi'  1^^ 
cities  have  deeiaed  it  naaesaary  to  include  suoli  luiagua^ 
rather  than  to  leave  the  uattar  to  acbainistrativo  inter- 
pz*etaticm..** 

Tbm  Toret^olng  aam^ptioai  was  not  desigxied  or  intended  to 
•B^braoe  transactions  sush  as  those  nentioned  in  your  letter  and  I 
oan  perceive  no  let^  basis  Tor  so  oonstruino  it.      Aimi  a  funanCL 
director  enters  into  a  contract  witii  a  doco&acd's  rolative  Tor  Uus 
articles  of  tangible  personal  property  ordijuuciiy  roquirod  i'or  a 
biirial  a  transrer*  oi*  title  to  tiie  pov9on  orUeriii^  tlxu  {^oofis  is 
nade  when  the  contract  is  signad  and  the  ^loods  rui'nialied  mid  tb» 
director  is  no  lot^g^r  Um  tmnor  of  '  :1;j.     (Kister  v.  lawm 

State  l>oard  of  Asseasnsnt  &  Hevie\>  .  537;  ;>ecs.  173J  and 

17S0  Civil  Code).     Xhe  taxable  inc  .;urs  at  t^tat  ti£ie  and 

Is  unaTiected  by  Uie  Tact  that  as  a  p«u'b  oX*  Uie  oociplete  servioa 
tba  diructoi*  will  later  transport  Uve  goods  to  t^io  final  place 
of  intertBent.     l>uch  was  not  witLin  tiio  ooxitoii^latiojri  oi'  Uia  woM 
"shipped**  as  used  in  subsection  10  of  Section  Id  of  Uie  ordijtiaixce. 

You  are  tlierex'ore  advised  Umt  it  is  £-.y  opinion  timt  the 
Blaiiaant  has  no  rl4^t  to  a  rex'und  uiKier  ti^  PuxHihase  and  Use  Tax 

Vary  teruly  y«Mra» 


J.   0»TOOLB 


TOt     Chief  Adndnistrative  Officer 


JtOM  4,  1948 

SUBJECTI      PAYMiiHT  CM?   0VERTIi4E  TO  PARK  EMPLOYBES  W'35N  APPKOPJilATIOK 
HAS   BEEN  MADE  SUBSEQUEHT  TO  SAID   JVLKTIME  WORKED. 

p«&r  Slrt 

I  am  In  receipt   of  your  letter  wtiereln  ycai  call  to  lay  attention 
ttie  fact  tiiat  the  Board  of  3upervi8ca*a   on  ^^ay  12,   1940,   finally  passed 
an  ordlrifinoe  appropr latino   the  aum  of  C 3000.00  to  i^ieet  certain  over- 
time paynonts  due  to  park  esiployeea  for  servloea  rondered  by  t^tem 
between  December  31.   1947,  and  Karch  31,   1048,  and  you  aak  as  to  whetiier 
It  la   proper  to  apply  tiile  appropriation  againat  tha  overtiftte  earned 
prior  to  the  actual  niaklng  of  the  appropriation. 

0  F   I  K   I  0  ?? 

It  appeare  froa  the  ordinance  that  the  appropriation  i»  roade  from 
the  park  Fund  Compensation  Keaerve  Appropriation  Ko«  712199.00  to  be 
applied  to  the   payment  of  overtiiaie  rendered  by  employees   in  various 
divisions  of  the  Park  Service.     True,   there   is  a  provision  In  the 
Anniial  Salary   Ox»dinanc«  to  the  effect  tuat   •♦appoint in^-,  officers  aisttll 
not  authorise  or  porwit  employees  to  work  ©eiergoncy  overtime  unleas 
funds  are  available  for  paying  the  compensation  of  employoes  performing 
such  emersoncy  overtime  work  or  unloas  an  actual  onieroency  exists  as 
defined  by  law."      it   ia   quite  evident  from  the  terjos  of  the  appropria- 
tion ordinance  tliat  d'<irin^'  all  tae  time  worked  there  ttas  been  in  the 
Park  Fund  Cornponsatlon  Rea&z>ve  an  anotmt  sufficient  to  neet  this   over- 
time althou^  it  MLS  not  actually  appropriated  for  this  purpose.     Under 
the  Salary   ordinance,   the  Compensation  Reserve  Fund  can  be  used  only 
f or  the  payment  of  employees  of  the  park  Department   in  which  the 
reserve  has  been  accumulated.     Therefore,    it  appears   to  rm  that  at  all 
the  times  the  various  employees  were  working  there  were  sufficient 
fiu^Ls  on  tiand  to  meet  tiie  compensation  due  to  thew  for  the  ovortirae 
worked. 

Undsr  these  ocMnditions,    I  think  it  was  not  only  ^opor,   but  even 
mandatory,  upon  the  hoard  of  nupervlsors  to  make  th«  appropriation  to 
BMMt  the  overtitne  due  for,  as   I  have  said,  the  funds  were  at  all  times 
available  for  the  purpose   of  jjaying  for  tha   ovortime  arid,   therefore, 
there   is  no  violation  of  ttie  provisions   of  lucction  86  of  the  Cliiarter. 

You  are  therefore  advised  that,   in  my  opinion,    the  appropriation 
iaade  by  the   ordinance  of  the  board  of  Supervisors  above  referred  to, 
oftking  the  appropriation  of   ;  3000.00  to  p$iy  for  overtime  rendered 
between  the  dates  hereinabove  stated,    is  a  valid  ordinance  and  should 
be  recognised  by  your  departtoont  and  the  paysfMht  made  to  these  eaiployees 
for  their  overtiiae  rendered  in  conformity  with  the  payrolls  submitted. 

Respectfully  submitted. 


Ciry  ATTORJJKT 


Tot     Controller 
act     Mayor 

JJO»T 


^13 


1 


Jun*  4,    1948 


SUBJECT  I  COST  (;F  STREET  LIOtfTINO  FACILITIIS  IH  NEW  STRkhTS 
OR  SOB!  TV  ^^Ti  MS  SHALL  BE  BORMS  BY  PKRSON,  PERSONS 
OR  COF  ^■WIHO   FOR   CONSTRUCTION   NECESSARY 

TO  OPl,, 


G«ntlam«n: 

This  offiea  It  In  receipt  of  your  request  for  en  opinion 
as  follows: 

"I  bave  been  requested  by  Supervisor  :  arvin  E.  Lewis 
to  obtain  a  written  opinion  from  you  as  to  whether  the 
Public  Utilities  Coinnission  has  the  right  to  charge  the 
property  owners  in  Apparel  City  the  cost  of  installing 
street  lighting  faoilitiea. 

"Supervisor  T^iwia  states  that  he  ^las  been  infoirmed 
thet  such  a  charge  is  to  be  made  on  the  alleged  ground 
that  Apparel  nity  is  a  new  subdivision. ** 

I  have  been  further  advised  by  the  various  departments 
of  the  City  and  bounty  of  ;"an  Francisco  that  the  fonner  streets 
included  in  the  area  now  known  as  Apparel  City  were  closed 
bj  resolution  of  the  Board  of  Supervisors  and  that  the  present 
streets  within  Apparel  ^ity,  to  wit:   Palou  Street,  Dorman  Avenue, 
Apparel  v^ay  and  Barneveld  Avenue,  were  opened  as  new  streets 
and  deeded  to  the  city  for  street  purposes.  The  street  lighting 
facilitiea  in  question  are  those  which  have  been  installed  on 
the  new  streets  mentioned  above* 

0  P  I  H  I  0  ?f 

Bill  #S05,  Ordinance  #15.0611  entitled  "An  ordinance 
vesting  power  in  the  Director  of  Public  '"'orks  to  install  street 
lights  on  new  streets  opened  and  on  existing  streets  reconstructed' 
provides  in  part  as  follows: 

"Section  1.  The  Director  of  Public  i^orks 
shall  require  that  street  lighting  facilities, 
including  standards,  all  associated  wires,  cables, 
conduits,  junction  boxes,  services  and  all 
connections  therewith  satisfactory  to  the  Public 
Utilities  CoBBB^ssion  be  included  in  all  plans, 
maos,  plats  and  specifications  for  the  opening 
of  new  streets,  tracts,  districts  or  subdivisions.* 

"Section  3.   The  cost  of  street  lighting 


n 


faeilitlei  In  n«w  streets  or  new  subdlTlslons 
shall  be  borne  by  the  person*  persons*  fins, 
or  corporation,  assessment  district  or  others 
paying  for  the  grading,  paving,  sidewalks  and 
other  construction  necessary  to  open  the 
atreet." 

It  will  be  noted  that  Fection  5  quoted  above  definitely 
requires  that  the  cost  of  street  lighting  facilities  in  new 
streets  or  new  subdivisions  be  borne  by  the  person,  persons, 
firm  or  corporation,  etc.,  paying  for  the  oonatruotion  neoeasary 
to  open  the  new  streets. 

Some  question  has  been  raised  as  to  whether  Apparel 
City  is  actually  a  new  subdivision  inasiaueh  as  it  is  a 
redevelopment  of  the  area  in  question.   However,  I  feel  it  is 
not  necessary  to  decide  whether  Apparel  City  is  a  new  sub- 
division. The  ordinance  provides  that  the  coat  of  street 
lighting  facilities  in  new  streets  is  to  be  borne  by  the  person, 
persons,  or  corporation,  etc.,  paying  for  the  construction 
necessary  to  open  the  streets.   In  the  instant  case  tlie  street 
lighting  in  question  is  all  on  the  new  streets  opened  within 
Apparel  City  and  under  the  )rovisions  of  the  ordinance  quoted 
above  the  cost  must  be  borne  by  the  person,  persons  or  corporation 
paying  for  the  construction  necessary  to  open  the  streets  and 
not  by  the  city. 

You  are  so  advised. 

Respectfully  sutoitted. 


CITY  ATTORNEY 


Tot  BoazMi  of  Supervisors 

Attns   Clerk 
CO  2  The  Mayor 


^/^o 


June   S,   1948 

SUBJT^Tl     SUPSRVX3(»  IU¥  VOT  0£  APPCI^^IM)  STATE  LBaXSLATIV?! 

BKMlBMOTSATrfE  IfelTHIH  081^  Yl-AR  -  CMAHfER   SECTI(;?f  6. 

I>aar  Sin 

You  havo  requested  an  opinion  as   to  whether  you  aay  appoint 
a    >resent  aieaber  of  the  ooard  of  aupervlaora  as  Isrlelatlve  repreeent* 
atlre  at  the  ••aslona  of  the  atate  I^^^lsXaturo* 


Parajr^  oction  5  of  tn©  uh&rtei'  is  as  loiiowss 

"i;o  po;-;.' -a  j  Lectocf.  as  laayor  or  suuervlBor 
shall  t>e  <9ll;  l^ldi,   for  a  period  of  one  year  after 
hla  last  cay  of  sal^  service  as  siaayor  or  auporvieor, 
for  ap^olntroent  to  ai^y  full   tliio  iKjsitlon  carrying 
coapensatlon  In  th«  city  anc  county  sex^vlce." 

The   question  posed  la   tJius  whether  tJ»  Isglalatlvo  repre- 
sentative at  sacrufaoato  occupies  "a  rull  tttae  position  earryln.3  coo- 
pensatl<»i  In  the   city  and  county  service.* 

The  le  ;isiation  determining  this  question  is  Section  1  of 
t>«erln     Act  427C   (Stat«  1955,   p«  SKS  as  aiaszided  by  Stat*  1941,   r>.  469} 
•ttd  Resolution  Ho*  42C4  (merles  of  1939)   adopted  by  the  Board  of 
Supervisors  and  approved  by  the  fitayor  on  BoveM>er  8,  1944 • 

The  state  »r^  «  '<^^>oi»lae8  the  Board  of  Supervisors  to  at  en« 
the  legislative   ses' '-  orfone  related  duties  directly  "or  throu  h 

a  duly  authorised  It        „  re |?ro sen tatlve »  ' 

Tlw  rt^sclutlon  or  t!i«    -oerd  of  i^yporvlsors  provides  for 
ay>polntnent  on  a  full-tlise  basis  of  a  legislative  renresontative,   thus 
authorised  by  state  law,  by  the  :n©tho<2  of  s^salnatlon  or  appolntiaent  by 
the  £ayor,   sultjoet  to  the  anpi^oval  of  t'^e     oai'd  of  Supervisors* 

The  resolution  1b  as  follows t 

>     Tlmt  this     oard  of  Supervisors 
does  "                   1>  ate   to  his  Honor,   the  ii&yor, 
ttutiiori:^                       L,   on  ft  f'.ill»tliao  bcsls,   a 
lerlslatlv                     itatlve   for  the  city  anu  County 
of  3an  ;'riUiv,-. ^    ..lie   appolatijoat  cf  s'acli  repre- 
sentative to  be  subject  to  rati licat ion  cy  trie 
^oard   of  ;iir— •  vli^ors  an;*   that  the  various  policies 
ani:  xr-'-  .or  o»  execution 

by  sue  ve  shall  be  subject 

to  ap;)i-.. ..^   ..J    —     ^...       .^^urvisorsj  and  bo  It 

"FUHTKKR  Rli3C/I.VTvI>*  That  the  nseessary  steps 
to  be  taken  to  reapproprlate   to  the  Mayor's  accounts 


0tt«h  funds  a«  mrm  noe«»a«r^    .rc-.n  l  .e   account 
vukter  th»  juriadletioa  of   tie  .ourJ   o.    -iup<'.r- 

■Ptlii^kMred  401«29a.00.^ 

In  Vam  BAaner  orovld«d  Viy  the  3tata  law  and  rottiilutlQa  of 
ths     card*    th«   [veraonal  sorvlce*  of  a  atata  lef^lalative  ropraaanta- 
tive  for  taa   city  at  u   ccunty  siay  thua  ba  anga£;ad  on  u  full  tiraa  baaist 
Co:u  jeaaation  for  t'.vla  aarvXca  la   -jrovldad  by   the  arumal  hu<5  ©t  and 
annual  apppopriatlon  oralnanca.     The  l^udget  anfi  apj>rop:  ■  a 

aa  annual  baala*     The  contract  axacutatf  by  the  Mayor  t. : 
latlva  repr«aantatWe  an^^a.^inr  hl»  annual  full»tJUM  aar 
eity  and  county  for  a  atatad  Monthly  compensation  la  tha  iiiial  etap 
In  axaeutlon  of  tha  authorized  proeedura. 

It  ahould  be  aentlonad  n^era  also  timt,   froa  the  very  nature 
of  tao  aarvlcas  required   to  re.-)niaant  the  city  aa  lorlalatlTa  repre- 
sentative at  SaeraaMnto,  '"Ion  cannot  be  recar<3aci  with  any 
realistic  view  as  ot->er  of   full   tlao  sarvlco,   at  loast 
cur  in     the    oerlod  whan  t -..>   j...   ialature  la  actually  in  session*     It 
Is  In  fact  atranuous  full   t.I:»8   service  of  oora   thorn  a  BMoraal  worJi 
day, 

Tha  parforauuioa  of  tha     jtloa  of  le^lalAtlvo  rcpreaantatlve 
for  a  coapanaation  clearly  constitute  "a  full  tliao  poBltl<m  e«rryln{r 
coapenaation  In  the  city  and  <County  service**  vlthln  the  ^aeimln,,  and 
inhibition  or  Section  5  of   Uie  Charter* 

You  are  tJ:ieref«pe  a<ivlaaa  t/iat,  under  tne   provisions  oX 
taction  5  or   t-te  (harter^  you  may  not  appoint  a  aei^>ar  of  t/-^   ^oard 
of  :>upenr  aora  aa  state  le  Islatlve  rcpraa«ntatlve  for  a  pet^loo  of 
one  j^&r  ai  ter  ;ils  laat  day   of  aarvlea  aa  aupervlsor* 


Hespeatfully  subAlttad, 

city  Attorney, 

To.  -   i-eayor 

WP 


Jun«  1,  1948 


suBjBost    iifttKnai  cr  MUSICXPaL  court, 

BT^ns&i^r^  FOR  r  ;.t  PtnAT-  ^.j?  fi-p 

ssroH, 

This  offlo«  la  In  receipt  of  your  request  for  an  opinion 
a«  follows t 

R  g  q  g  S  S  T 

'Chsptor  616  of  ths  Ststutes  of  1947  rseently 
snaetsd  by  ths  Ststo  Lsgislature  Added  Seotlon  S'^B 
to  the  Municipal  Gourt  ^et.     This  seotion  eRta'ollshes 
a  Bumthly  o(»a|>ensftti&n  for  all  court  roj^vorters  per* 
aumently  a^^ointed  in  the  Municipal  Court  at  a  rate 
of  ^00  per  au>nth»  a<td  also    .rovicies   th»t  they  shall 
beoons  nenibers  of  Uie  City  Health  &nd  uetlreritent 
i»ystea»« 

"rayrolls  have  been  prepared  by  this  Court  pux^ 
suant  to  this  seotion  ano  forwarded  to   the  Civil  Ser- 
vice Coii^ii»alon  for  oertlfioatloa  and  payment  by  the 
Controller.     Several  of  the  reporters  employed  in  the 
ifcanioipal  Cuurt  have  been  absent  beeause  of  slyness 
and   the  payrolls  ao  rendered  pursuant  to  seotion  u-l! 
have  been  forwarded,   incloatlng  this  fact,  and    the 
r>eor&tary  of  the  Civil  :>ervice  O^mission  has  refused 
to  certify  them,  indioatintj  ^lat  the  reporters  are 
not  ert titled  to  any  siek  leave  imder  tne  requlre^nents 
set  forth  for  a  I ok  leave  in  the  Charter*     While  no 
eases  of  vacation  leave  have  as  yet  been  presented  to 
the  Seeretary,   I  feel  that  he  vUl  make  the  sasie  type 
of  ruling  as  iim  iias  done  in  respeet  to  the  siek  leave 
eases*     fhsrefore,  I  am  asking  for  yoar  opinion  on 
the  following;;  questional 

"1*     tiust  the  payrolls  of   the  reporters  of  the 
i&inicipal  Court  be  certified  by  the  Seeretary  of  the 
Civil  lierTioe  Coaadaaion  before  Uiey  ere  forwarded  to 
the  controller  for  paynwitf 

"S*     Are  the  provisions  of  the  Chart«p  regarding 
siok  leave  and  vaeation  applioable  to  reporters  of 
the  JGunicipal  Cc>urt? 

*3«     May  the  JUdges  of  this  Court  meeting  mi  bano 
establish  siok  leave  and  vacations  with  pay  for  their 
reporters?" 


opinion 


Ihm  oh&rt«r  of  th«  City  »»&  County  of  ^«n  Franeiseo 
providtts  la  ^•otlon  150  for  th«  maoaer  in  which  payrolls 
of  tho  •saploy^  of  the  City  and  County  of  iian  Franeiftoo 
shall  b«  cartifiad. 

"SSCTiOH  160.     All  *i«raoaal  earvloas  •hall 
\>9  paid  t>y  warrants  en  tha  IsMsia  of  a  olaira,  bill, 
tistaroll  or  p&iTPoll  ay  proved  by  te    head  of  tha 
daparti.iant  or  offioo  aiaployiag  sueh  sarvioe.     Tne 
ol&iaa^  bills  or  payrolls^  hereinafter  deslgfiatad 
as  payrolls^   for  salarias,  wSj^aa  or  eompansatlon 
for  paraonal  servloaa  of  all  of floors,  assistants 
atK'.  amployaas  of  airary  cla^^a  or  doacription,  wlt^i- 
out  regard  to  the  narne  or  tltla  by  whioh  thay  ara 
known,  for  eaqh  departiaant  or  of  floe  of   the  oity 
and  county  shall  \>a   transiaittad  to  the  olvil  ^^v 
vioa  O't^iaiasion  bafora  praeantatioa  to  tha  controll- 
er. 

"fha  saeretary  of  ti:»  oOBiialsaion  shall  axa&iina 
and  a>^rova  sach  payroll  for  all  parsons  legally 
appointed  to  or  aaployed  in  positions  legally  axtab- 
liahad  under  this  etmrtor.     3!iia  j^yrolls  thus 
approved,  with  notation  of  any  iteai  Uicreof  dis- 
approved, siuill  tiion  be  eortlfiad  by  the  seorotary 
of  this   eoauoission  aa<i   transmitted  by  him  to   tie 
aontrollar*     the   oontrollar  simll  not  approve  and 
tha   treasurer  siriall  not  pay  ai^  olaiA  for  parsozuU. 
servieas,  or  pay  c^ieok  or  warrant  for  salary,  wa^ea 
cr  eoo^^nsation  unless   tha  satae  shall  have  been 
approved  by  the  sale  secretary.** 

thm  significant  portion  of  this  saation,  for  tiie  purpos# 
of  this  opinion,  is  the  followiiigt 

*The  saoratary  of  tha  oosmission  shall  ejantttlne 
and  a^iprove  such  payroll  for  all  persons  legally 
appointed  to  or  employed  in  positions  legally  ea- 
tablistiAd  under  this  oharter." 

The  authority  to  areata  positions  under  the  eharter  Is 
vas ted  la  the  Board  of  Supervisors  in  Seotlon  14S,  tha  per- 
tinent part  of  wixieh  reads  as  follows  t 

**i'oaitiOQS  in  any  departt«ent  or  offiee  of  the 
eity  and  county  may  be  area tad,  as  provided  by  this 
eharter,  by  appropriation  ordinanoes  of  tha  board 
of  aupervisors." 

Siadlarly  the  power  to  continue  a  position  is  given  the  Board 
of  Supervisora  in  Seet^on  73  of  tha  Charter,  wuloh  reads  as 


follows  i 

"NUmtjer  and  ratoe  of  oorapensation  X'or  all 
positions  csontlnusd  or  created  by  tu«  supervisors 
in  ado^tin^  each  annual  buut^et  and  aaoh  annual  or 
aupplecneutal  appropriation  ordinance  si'^tall  be 
established  aad  eniimerated  in  an  ordlttanoe  con- 
tinuing^ and  creating  positions  in  city  and  county 
departiuents  and  offices  ^  ^  «  >>•" 

Therefore,  concornin  positions  in  the  city  ana  coanx.y 
eerviic,  if  t,;»y  are  Itsgally  orceted  or  continued  under  the 
charter  in  aoeordanoe  with  trie  provisions  of  Siootion  73  and 
143  thereof,  they  oecome  subject  to  that  portion  of  section 
150  Wilch  requires  that  the  aeoretary  of  the  Gonimlssion  saall 
eertify  the  payroll  before  payment  aiay  be  made. 

An  exsiitination  of  Chapter  516,  Statutes  of  1S47,  wf'iich 
places  reporters  In  the  municipal  court  upon  a  sionthly  salary, 
strips  irie  ^oard  of  Supervisors  of  any  power  to  continue  or 
ereate  these  positions  r)-,  ordnance.  These  positions,  launi- 
elpal  court  reporters,  have  been  created  ?y  ti-io  Ler.islature 
and  their  salaries  e'^tabliahed  by  the  Legislature.  The  Act 
provides  that  the  salaries  of  these  reporters  shall  be  a 
charge  against  the  General  F\ind  and  vhlle  it  s  true  that 
the  annu«il  salary  orainanoe  recites  these  positions  therein, 
the  effect  of  their  aeing  in  the  annual  salary  ordinance  does 
not  create  or  continue  the  positions*   If  the  -^oard  of  Super- 
visors fail  in  any  year  tu  provide  in  the  salary  ordinance  for 
these  positions,  the  Controller,  n«iV&rthelesa,  would  be  required 
to  pay  their  salaries  because  of  the  rsiandate  in  the  iict  of  tha 
I.eglalatux>e« 

1.  Accordingly,  in  answer  to  question  1,  I  advise  you 
that  the  payrolls  of  Uxe   reporters  of  the  munlclp&l  court  need 
not  be  certified  by  the  iieoretary  of  the  Oivil  Service  CoisBmis- 
aion  pursuant  to  Lection  150  of  the  Charter,  before  they  are 
forwarded  to  tne  Controller  for  payment. 

2.  In  answer  to  your  second  Inquiry,  I  acivise  you  that 
r^ectlon  151  of  tixe  Charter  provides  that  "every  person  employ- 
ed in  the  City  and  County  service  shall,  after  one  year's 
service,  be  allowed  a  vacation  with  pay,  of  two  (2)  calendar 
weeks,  annually,  as  long  as  he  continues  in  his  employment.'* 
And  Section  153,  which  provides  for  leave  of  absence,  including 
siek  leave,  apeoifioally  limits  its  effect  to  officers  and 
eaployeee  of  the  City  and  County,  clearly  showing  that  it  only 
applies  to  these  officers  and  employees  except  where  others 
are  included,  e.g.,  non-oerti floated  offioers  and  employees  of 
the  San  I'Vanolsoe  Unified  Sohool  District.  Inasnuoh  a«  sunlolpal 


00  )rt  re,^ort«P8  are  not  Included  expressly  in  the  section, 
and  since  they  ere  not  olearly  city  and  county  employeea, 

1  advise  you  that,  as  re,^-apd8  sick  leave  and  vaoation,  taey 
are  not  brand  oy  provisions  of  tiie  Char  tor,  lor  are  tae  pro- 
vi^^ions  of  the  Charter  applicable  to  them* 

5.  In  answer  to  ^iuery  3,  leased  upon  what  I  have  advised 
you  under  t  iie  first  teo  questions,  it  would  appear  that  as 
rer.arde  itiattera  of  sick  leave  anc  vacations,  the  authority  for 
setting  them  la  In  the  jud^jjes  of  the  iauni;;ipal  court,  inasmuch 
as  reporters  iave  lon^,  been  considered  as  official  adjuncts  of 
courts  of  justice  or  as  ministerial  officers  of  courts, 

Stevena  v,  Truman^ 

iSi  Cal.   1^1,  161. 

Que  y»  Superior  Qourtj 

1  Oal,  App.   2d,   91,   98, 


Very   truly  yours, 
CITY  ATTOHNiy 


TO  I      HONORABLE  HARRY   J.    v-;'jr,ACTn^ 

Presiclnf,:   Jnct^e  of  tLe   Municipal  Court 
i  ity  Kail,   Lian  Francisoo  2 


^i4x 


June   8,    1048 


SUBJECT:      SEWERS,    OBMGATION  FOR  KAINTEHANOK   OP,    BY  CPPY  ASD 
GOUHTY   IN  ST.    FRANCIS  WOOD  AND  SXTKHSIOMS  AREA. 


Gentl«in«ni 

This  offle*  is  In  rsoslpt  of  your  rsqusst  for  an  opinion 
as  follows: 

"A  qusstion  as  to  the  obligation  of  tha  City  and  County 
of  San  Francisco  for  the  malntenanca  and  raoair  of  sawars 
in  St.  F'rancia  .ood  and  Extensions  1«  2,  and  5,  has  racantly 
basn  prasentad  which  raquires  your  opinion  for  tha  propar 
answar.  The  following  information  is  therefore  submitted} 

"In  accordance  with  'action  27,  Chapter  2,  Article  VI, 
of  the  former  Charter,  tha  ^oard  of  Supervisors  by  Ordinance 
No.  4877  (New  ^^eries)  and  Ordinance  No.  4273  (New  Series) 
approved  August  2,  1917,  fully  or  conditionally  accepted 
the  roadway  and  curbs  of  the  streets  in  St.  Francis  >%ood, 
end  Extensions  1,  2,  and  .^.  The  reason  for  conditionally 
a^^eepting  the  streets  described  in  Ordinance  No.  4278  (New 
Series)  was  due  to  the  lack  of  Installation  of  sewers  or 
other  utilities.   Subsequent  to  tha  passaf.a  of  this  ordinance, 
sewers  were  installed  in  the  streets  in  which  none  had 
oreviously  been  constructed.   No  record  of  City  inspection 
or  acceptance  is  arailsble* 

"vith  one  or  two  exceptions,  sewers  in  streets  conditionally 
accepted  or  subsequently  constinieted  are  in  sidewalk  areas 
and  are  below  standard  sise  required  at  that  and  the  present 
time*  All  street  improvements  were  installed  by  the  owners 
of  the  subdivisions.   Section  1  of  each  of  the  aboveomentioned 
ordinances  accepted  the  roadways  including  the  curbs  on  both 
sides  of  the  streets  described  In  the  ordinanees. 

**^our  opinion  is  therefore  requested  on  the  following  ques- 
tion: 

"'Is  tha  City  and  '-ounty  of  i?an  Francisco  obligated  for 
tha  maintenance,  repair,  or  reconstruction  of  sewers  in  side- 
walk areas  in  streets  the  improvements  of  which  were  fully 
accepted  or  conditionally  accepted  by  Ordinances  No.  4277  and 
No.  4278  (Kew  Series)  or  which  were  subsequently  installed 
in  roadway  or  sidewalk  areas  and  for  which  no  record  of  inspao- 
tion  or  acceptance  is  available?' 

"Sinee  a  claim  for  <lim  ages  has  been  presented  due  to  failure 
of  one  of  the  sawars  in  this  tract,  an  early  reply  would  be 
greatly  appreoiated." 


0  P  I  H  I  0  N 


Upon  analysis  of  your  request  and  a  ravlew  of  th«  facts 
contained  tharaln,  it  is  clear  that  the  questions  concerned 
therein  siust  be  broken  down  when  answered.   An  exanlnation 
of  the  records  of  the  Board  of  Supervisors  shows  that  ordinance 
Ho,   4277  (New  b.rles)  which  was  passed  on  July  30,  1B17,  'fully 
accented*  the  streets  referred  to  therein,   A  full  acceptance 
requires  that  all  of  the  utilities  be  installed  in  the  streets. 
These  utilities  include  the  gas  and  water  mainn  and  sewers. 
Regardless  of  where  they  are  located,  whether  under  the  roadway 
or  under  the  sidewalks,  consequently,  after  s  full  acceptance 
by  the  city  and  county  of  such  streets,  the  city  is  obligated 
to  Biaintain,  repair  or  reconstruct  sewers  located  under  such 
streets. 

The  second  ordinance  Wo.  4878  (New  Series)  passed  July 
SO,  1917,  presents  a  different  problem.  Under  this  ordinance 
the  streets  m  ntioned  therein  were  'conditionally  acceoted'. 
The  reasons  for  such  a  conditional  acceptance  are  stated  in  the 
ordinance  for  each  group  of  streets  contained  therein.  These 
conditions  fall  into  the  following  group:   the  streets  lacked 
either  sewers,  e*»  wains,  water  mains  or  a  combination  of  two 
or  three  of  these  utilities.   It  is  clear  that  if  the  reason 
for  the  conditional  acceptance  of  the  streets  was  based  upon 
the  feet  that  the  street  did  not  have  the  sewer  installed, 
the  conditional  acceptance  of  that  street  would  not  require  op 
make  the  city  responsible  for  the  repair^  maintenance  and 
reconstruction  of  sewers  subsequently  built  therein  without 
the  city's  pemission  or  inspection.   However,  if  the  reason 
for  the  conditional  aeoeotanoe  was  because  of  the  lack  of 
gas  or  water  mains  it  may  be  presuaed  that  the  sewers  were 
installed  and  accordingly,  the  city  and  county  would  be  responslbl* 
for  the  repair,  maintenance  and  reconstruction  of  the  sewers 
regardless  of  whether  they  were  located  beneath  the  roadway  or 
sidewalks. 

Therefore,  I  advise  you  as  to  all  streets  whloh  were  fully 
accepted  in  the  area  referred  to  in  these  ordinances  as  well 
as  those  which  were  conditionally  aceeoted  for  reasons  other 
than  the  lack  of  sewers,  the  city  is  resoonslble  to  maintain, 
repair  and  reconstruct  the  sewers.   I  also  advise  you  that  as 
to  those  streets  ?hich  were  conditionally  accepted  because  no 
sewers  were  installed,  but  wherein  subsequently  sewers  have  been 
installed  without  inspection  or  acceptance  on  thp  city's  part, 
no  liability  or  responsibility  is  in  the  city  to  maintain,  repair 
or  reeonstruot  said  sewers. 


In  connection  with  the  foregoln^t  pleaao  note  that  in  eaoh 
oaae  you  muat  determine  the  facta  before  o(»iine  to  your  oonoluaion. 

Reapeetfully  aubnitted. 


CITY  ATTORNEY 


Tot  Department  of  Public  i^^orka 

via  Chief  Adainiatrative  nffieer 


Jhxnm  8,  VHB 

SUBJECT:  -;:;    Tv:  -    :;;:-^:~:.::3;  kukxcipai. 


^/^s 


Dear  Sir: 

^hla  oTriott  is  in  raoeipt  of  ■sfwxp  requoat  for  an  opini<m 
aa  roUowaa 

"Attached  ia  eopy  or  a  ootaEi&micatian  ttm&  J.   '^»  Carr 
oT  The  General  Tire  and  liubber  Ootapmiy,  Akron«  (^sJLo*   to 
JSdvard  F.  Hryant,  Tax  UolXeotor.     i^.  Carr  states  th&t  liia 
oonp«ny  has  been  vuaable  to  oolleet  tlie  equivalent  or 
puroiuiae  a»  \iS0  tax  on  tires  laased  to  the  i^uiioipal  Hail* 
WKS  and  aslcs  wliothtir  tiie  ocH^any  can  be  exeisjpt  Tro^n 
application  or  ti^ie  tax* 

"It  would  aeem  that  the  tax  does  ai>ply  to  the  tires  Xoaaed 
to  tiie  iamicipal  Railway  despite  the  JPact  tliat  the  tax  would 
not  apijly  if  tiie  tirtis  wore  purciiaaed  by  the  htoiioipal  Hallway. 
It  ae«*ias  to  this  oiTx'ioe  tLiat  the  question  oT  wiieUicr  tlie  tax 
oan  be  passed  aloni^  by  tiy»  tire  conipaxxy  to  Une  railway  is 
entirely  a  laatter  between  those  two  parties  and  not  a  oonoem 
or  the  lax  Collected. 

*•  However*  we  would  Hk©  your  opinion  an  tiio  question  at 
as  early  a  date  as  possible  so  that  Um  tax  colloctor  nay 
in£ortc.  tue  tire  eoi3{)any  definitely  as  to  its  reaponaibllitles." 


"We  have  had  oonsiderable  correspondence  wltii  ova>  San 
Francisco  off  ice  att«a«>tin^  to  i^t  a  ruling  under  the  City 
and  County  of  San  Francisco  Sales  ^ax  OrdinatMse  based  chi 
the  followinij. 

"An  attesapt  was  nade  by  tlxis  Uos^any  to  cliari,u  the 
Municipal  Railway  of  San    I'^nmoisco  a  use  tax  to  w^iieh  this 
Conpany  was  presuswd  to  be  subject.     This  use  taJi  was  based 
on  the  value  of  materials  sudx  as  tires*  tubes  and  rei>alr 
aateriaXs  sliioh  this  Coi%)any  uses  to  aujiiAy  tlx^  mileage 
service  to  the  Muxiieipal  Railway  under  Urn  terms  of  a 
alleaii;e  service  ai^eeisent. 

"In  the  xolleai;:*  service  ai^eeiaent  there  Is  a  clause 
that  autiiorlses  the  CQim>any  to  charge  any  taxes  of  this 
nature  to  the  iftunleipal  Railway,     ^e  }4mieipal  Railway  has 
refused  to  pay  the  tax»  elai^tin^s  that  as  instrurasiit  of  sami- 
cipal  t^ovemi&ant  ti:iey  would  be  exeispt  froa  tiie  paycient  of 
such  taxes*  and  we  agree  with  that  opinl<m  if  Ui»  t&mioipal 
Railway  is  being  assessed  directly  aa  a  taxpayer.     However* 
tlie  tax  is  assessed  against  this  CosQ^any  idio  is  chartiing  it 
to  the  Kunioipal  Hallway  ixi  accordance  with  the  terns  of 
our  agreement  as  msntioned  previously. 
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^'Tlxe  Qosapmxj  lias  takon  tho  position  tliat  Ix*  It  could 
b«  ez(M^>tad  rrom  payxoent  or  tliis  tax  it  naturally 
rollovs  that  it  wo;.ld  not  ba  nec^saary  to  charge  aay  tax 
to  th*  Munioioal  l^allway  undar  the  terns  ox   our  ^rdleai^e 
agiNMaant. 

"-  ae  oi'  thl3  writiii^  Is   to  get  an  opinion 

fro:.  Ico  ft3  to  v^aether  or  not  tiio  Coirjja-uy  can  b» 

•xeij^. —  -_j,a  tlxa  application  or  tiiia  tax  under  oortain 
proviaiona  of  the  City's  Saloa  and  Uaa  Tax  'Ordinance." 

In  the  i'orecoiiiii  situation  apparojitly  tlie  *4uiioipal  Hall- 
way bases  its  clain  for  oxoMition  froM  the  San.  FrariClaco  Purohaae 
and  Use  Tax  on  ;>abaoction  5  of  Section  13  of  tlie  ordinance 
relatinc  to  ©xeiiptiona  which  reads  as  followa: 

"l^ATchasea  by  the  3tato  or  Galix'omia  or  any 
a(;enoy«  dopartiasnt,  political  aubdiviaioi^, 
district  or  i.Tonioipal  corporation  thereoJT  are 
•xon^t  froia  tax." 

The  ooM3)any  orrora  tho  tiiaory  however  tiaat  it  is  tho 
user  oi*  tho  Katoriala  i\irniahed  uruior  tho  aileao©  r&ntal  a^^poo- 
nent  and  lionco  ia  liable  Tor  tiio  tax  which  it  «ay  paas  on  to 
tho  railroad  by  virti;e  o£  tlie  tarcia  of  the  contract, 

ViOiile  it  ia  true  that  tlie  leaaor  is  ordinarily  con- 
sidered the  uaor  oi"  tangible  peraonal  property  rurniahed  uiidor 
a  l«HUis  at'^oonent  tiie  State  Ivoard  of  .-Equalization  Itas 
pronulgated  a  rule  iinder  tae  btat©  ii^aleo  Tax  Law  which  iiapoaea 
a  qualification  on  tliia  thoory.     'i;hat  rule  reada  aa  follows: 

"2042.     Irfiaao  Contracts.       li*  tangible  peraoxxal 
pi^o^rty  is,  for  all  intenta  arid  purposoa,   sold,  but 
the  tranaaotion  is  deaio^mted  aa  a  l<iiaaQ  or  rental 
for  tlie  pva»po3e  of  retainin^^  titlo  in  the  aollor  aa 
security  for  payioent  of  tiie  purcljaae  price,  or  for 
t)io  purpoao  of  avoidini^  the  tax,   the  transaction  ia 
a  sale  and  all  x»ec«lpt3   t:  i-axabla.     IWtuor- 

more«  if  the  property  la  jouauiried  dvirinj^ 

iSe  period  oJ.    tlxe   lease   i..-    . .I'ra  a  aale  and 

myoaa  rooeipta  thorefrotn  ara  taxable.        ( j-ixajapJe  -  see 
liulin;;  2C)43^   Oil  ..'ell  r.rilllni;  Toola. )" 

•♦2043.        Oil  Well  Drilling  I'oola,        If  oil  well 
drilling  tools  are  ordinarily  substantially  oonsusied 
duriiig  ono  run,  or  under  one  lease  UoTeoiuent,    tiie 
ohar^^es  therefor  are  taxable,   oven  though  designated 
as  rentals.     Titus,  the  tax  applies  to  charges  for 
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tools  axxolx  as  roller  cuttsrs  Tor  undor  reaiiMrs,  roller 
eutbdrs  lor  atrali^iit  maua&ra  atid  roller  or  oozud  typ« 
ruoK  bit  cutt^ora,  Ir  tio  S6i^jre,^atiaxi  is  uiade  between 
tho  ciiar^&a  Tor  oil  well  diilllr*^^  tools  wliicii  aro  so 
ooiis'oioed,  aiid  roiital  ohar^ea  x'or  tools  v/hioli  are  not 
so  consuir.od,   the  outlr^  ch&nr&a  aro  ta^iable," 

It  is  ny  uiideratacidlmg  ti:xat  tUe  zaat<»rials  rurnlshod  tiis 
Railway  undsr  tha  rorital  a^eoictiout  ard  substaiitlully  ooiisuioed 
by  tiao  iiailway  duriiiii  tUe  pariod  oi'   Uto  loas«  aiid  iiiio  would 
sooi3  to  rollo«  from  thair  nature  and  tho  lijaitod  period  ojf 
tiieir  serviceability.     This  boiiij.,  ao  tlxo  luatoriala  under  tho 
rorei.oliiii  atato  rule  would  be  conaidorrtd  to  be  sold  to  tii« 
railway  and  in  view  o£  our  blanket  adoption  or  the  ^tate  rules 
would  oorrelatively  bo  oonsidered  to  be  purchased  by  tlie 

Iiailway  under  our  ordiixanoe*     It  would  Tollow  tiu»n  tlxat  tli« 
Hallway  imy  validly  claia  tiio  iixoiiMtion  ^^aiitod  t^ovorr*i-.ujntal 
instrursentalitiea  under  subsection  o  oi*  ooction  18  of  tho 
ordinance*        On  the  samo  tlioory  tixat  the  tru^isaction  constitutes 
a  sale  to  tiie  Railway  rather  tximi  a  use  by  tXio     General  Tiro  it 
Rubber  Cojiipany  oi'  tho  j.iatoriala  iornishod  uitvier  tho  Ooatraot 
the  Coiaj)any  would  be  oxewpt  l>oia  either  collection  or  pay^nont 
or  tho  tax  under  tixe  ox»dinaiioe. 

You  are  advised  accordingly. 

aespectfully  subisittsd* 


City  Attorney 


Tot     Chl«r  Adialnistrative  on'losr 


Jvine   11,    1948 


SUBJECT:      COiafJKITY  REDEVELOPI.kJNT  ACT,       (a)      ORDINANCE  DESIGNATING 
liEDEVELOPIffiNT  AREA,    WJIAT  TO  CONTAIN.         (b)      REDEVELOPIvlENT 
AGENCY'S   POWER  OP  ElVilNENT  DOKiAIN,    V/HEN   IT   MAY  BE 
EXERCISED. 

Gentlenen : 

This  office  Is  in  receipt  of  your  request  for  an  opinion 
as  follows : 

"In  connection  with  Bill  No.  5253,  'An  Ordinance 
Designating  and  Doscribing  a  Redevelopment  Area  V/ithin 
the  City  and  Coxinty  of  San  Francisco  as  Defined  in  and 
Pursuant  to  the  Conariunity  Redevelopment  Act  of  California,  ' 
which  is  scheduled  for  hearing  by  the  Board  of  Supervisors 
at  a  special  meeting  to  be  held  at  8:00  p.m.  on  June  3rd  in 
the  Civic  Auditorium,  it  has  been  indicated  that  certain 
representative  interests  in  San  Francisco  will  oppose  the 
measure  unless  assurance  be  given  in  advance  that  their 
apprehensions  in  connection  with  certain  aspects  of  the 
proposed  legislation  are  unfounded, 

"It  is  the  emphatic  contention  of  the  spokesmen  for 
the  interests  referred  to  that  if  the  bill  heretofore 
referred  to  be  enacted  in  its  present  form  and  that  sub- 
sequent thereto  the  ilayor,  who  will  then  be  authorized  to 
do  3o,  appoints  a  redevelopment  agency,  that  agency  will 
then  have  full  and  complete  authority,  without  necessity 
for  approval  of  their  action  by  the  Board  of  Supervisors, 
to  institute  eminent  domain  proceedings  despite  the  fact 
that  the  agency  miglit  not  be  vested  v;lth  authority  or 
mesuis  to  compel  evictions  from  properties  in  the  area. 

"Spokesmen  for  the  interests  referred  to  also  desire 
that  provisions  be  incorporated  in  Bill  No,  5253,  which 
will  assure  against  racial  discrimination  by  restrictive 
covenant  or  otherwise;  tliat  a  certain  percentage  of  the 
redevelopment  area  of  each  project  area  therein  be  set 
apart  for  purposes  of  public  housing  and  that  rental  of 
a  certain  percentage  of  the  housing  units  within  the 
area  shall  be  roade  available  at  rentals  which  faxailles 
now  residing  in  the  area  will  be  able  to  pay, 

"It  will  be  appreciated  if  you  will  inform  the 
Board  whether  or  not  the  matters  heretofore  referred  to 
are  legal  and  proper  for  inclusion  in  3111  5253  and  if 
they  be,  it  will  be  appreciated  if  you  will  supply  the 
necessary  araendment  for  consideration  and  possible 
incorporation  in  the  measure," 

0  P  I  N  I  ON 
Your  inquiry  divides  itself  into  tv/o  parts,  one,  relating 
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to  Bill  No.  5253,  designating;:  and  describing  a  redevelopinent  aroa, 
and,  two,  relating  to  a  redevelopment  agency.   I  have  stated 
these  subjects  in  the  order  in  which  they  occur  in  the  Gorrauunlty 
Redevelopment  Act. 

1.   The  first  question  is  as  to  the  content  of  the  bill 
designating  a  redevelopiaent  area,  inay  the  bill  legally  and 
properly  include  the  ioatters  stated  in  ths  third  paragraph  of 
your  letter. 

Comiiiunity  redevolopirient,  as  dealt  with  in  the  Comriiunlty 
Redevelopment  Act,  is  not  a  iramlcipal  affair.   It  is  a  state  affair. 
Section  2  of  the  Act  provides  so  specifically  in  its  first,  sixth 
and  last  paragraphs.  The  last  paragraph  provides  that  the 
redevelopment  of  areas  designated  as  provided  in  the  above  bill  is 
a  governmental  function  of  state  concern. 

The  Board  of  Supervisors,  in  proceeding  under  the  Act, 
does  not  exercise  the  broad  powers  of  the  city  and  co-unty  as  to 
municipal  affairs,  but  is  acting  rather  as  the  legislative  body 
of  the  City  and  County  functioning  as  a  state  agency.   To  be 
valid,  the  acts  of  the  Board  of  Supervisors  must  be  authorized 
by  the  state  law  \mder  which  it  proceeds.   The  subject  bill  must 
be  examined  on  this  basis. 

The  state  law  providing  for  the  creation  of  a  redevelop- 
ment area  is  Section  21  of  the  Community  Redevelopment  Act.   This 
section  provides  for  the  enactment  of  an  ordinsaxce  for  that 
piirpose.  The  inclusion  of  other  matters  not  authorized  by  the 
Act  for  this  ordinance  is  an  idle  act  without  the  force  of  law. 

The  redevelopment  agency  appointed  later  is  not  charged 
by  law  v/lth  the  responsibility  for  carrying  out  any  such  provisions 
so  adopted.   This  is  true  for  tv/o  reasons.  First,  no  provision  of 
the  Act  charges  the  agency  with  such  responsibility.   Second,  the 
Act  specifically  provides  in  Section  70  that  the  ordinance  adopting 
the  redevelopment  plan  shall  "set  forth  the  purposes  and  intent  of 
the  legislative  body  with  respect  to  the  project  area.''  Tlxat 
ordinance  is  therefore  the  one  in  wjiich  the  various  provisions  of 
the  plan  for  redevelopmei:it  are  to  be  enacted. 

Section  70  also  charges  the  agency  with  responsibility 
for  the  provisions  of  the  ordinance  adopting  a  redevelopment  plan 
in  the  following  language: 

"Upon  the  filing  of  such  ordinance  with  the 
clerk  or  other  appropriate  officer  of  the  legislative 
body  the  responsibility  for  the  carrying  out  of  the 
plan  shall  be  vested  in  the  agency ."""^ 

The  procedure  of  the  Act  as  to  the  several  fxinctiona  of 
the  ordinance  designating  the  redevelopment  area  and  the  ordinance 
adopting  a  redevelopment  plan  is  thus  clear.  This  procedure 
establishes  beyond  question  both  the  legal  impropriety  and  the 
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futility  from  the  standpoint  of  enforcement  of  including  the 
matters  suggested  in  the  pending  bill.  The  procedure  provided 
also  Indicates  the  further  question  as  to  whether  such  a 
designation  of  a  redevelopiaent  area,  with  conditions  attached, 
as  suggested  by  yoxir  inquiry,  migiit  not  actually  be  an  invalid 
designation,  nullifying  both  itself  and  subsequent  proceedings. 

The  answer  to  this  Inquiry  must  therefore  clearly  be 
In  the  negative. 

2,   Your  second  question  relates  to  the  redevelopment 
agency.  From  the  discussion  of  this  point  at  the  public  hearing 
of  the  bill  on  Jmae  3rd,  I  gather  that  the  spokesmen  to  whom  you 
refer  contend  that  the  agency  will  be  in  a  position  to  comruence 
eminent  domain  proceedings  before  the  adoption  of  a  redevelopment 
plan,  that  is,  before  the  agency  is  vested  with  power  to  proceed 
fully  to  put  the  plan  into  effect. 

This  conclusion  appears  to  have  been  reached  on  the  basis 
of  Article  8  of  the  Act,  entitled,  "Powers  of  Redevelopment  Agency." 

This  article,  however,  is  merely  a  statement  of  the  nature 
of  the  agency  aiid  a  listing  of  its  powers.  The  agency  can  exercise 
these  powers  only  in  accordance  with  the  other  provisions  of  the 
Act,  The  agency  is  specifically  invested  with  these  powers  by 
Section  44,  "subject  to  the  limitations  imposed  by  the  Act." 

The  plan  of  action  provided  in  the  Act  requires  the 
adoption  by  ordinance  of  the  Board  of  Supervisors  of  a  redevelop- 
ment project  and  a  redevelopment  plan  for  the  project,  together 
with  the  filing  of  this  ordinance  with  the  Clerk  of  the  Board 
before  the  agency  is  vested  with  tiie  responsibility  of  carrying 
out  the  plan.   See  quotation  from  Section  70  supra. 

Until  the  Board  approves  a  project  plan  and  a  project 
area,  there  is  no  subject  roatter  upon  which  the  agency  may  act  by 
way  of  condemnation.   Prior  to  that  time  the  agency  uxay  only 
assist  in  the  planning. 

You  are  therefore  advised  (1)  that  the  ordinance  now 
pending  before  you  to  designate  a  redevelopment  area  should  not 
contain  the  provisions  referred  to  in  your  inquiry  and   (2)  that 
the  redevelopment  agency  cannot  proceed  by  eminent  dojiiain  until 
vested  with  authority  by  meaiis  of  the  adoption  of  a  project  area 
and  a  project  redevelopment  plan  in  accordance  with  the  conditions 
set  forth  in  the  Act, 


Respectfully  submitted, 

JOHH  J.  D'TOOLi:: 

CITY  ATTORNEY 


TO:  BOABD   OP  SUPERVISORS 


V/VjT' 


June  11,   1948 


SUBJECTi      PENAL  fODg  tmXMl  Mi   PROVIDISG   THAT    COMPKHSATIOW 
OF    COURT  RlFOimS  SMALL   BE  REDJCED  ONB-HAIJi'   WBIRI 
CRT    IS  TRAN?>CRIPTS  ARK    MOT   FILED  AhD   CEHTIFIED 
MTHItJ  A    GIHTAIN   TIME   APPLIES   OMLY   TO   CO.MPKNSATION 
?'0K   'im  TRANSCRIPTS   IN  QvJESTIOH  AND   MOT   TO  THE 
REGULAR  SAIAHY  OK    OTHER   FSBS   OF  TSl  REPORTER . 


t)«ar  Slrt 

This  offle*  la  in  r«o«ipt  of  your  roquost  for  an  opinion 
as  follovax 

"Offioiftl  ropoptors  of  tho  oriminal  division  of  tho 
yunloipal  Court  ara  eompansatad  ganorallyt 

"1.   On  th«  basis  of  salary  for  reporting  (14800  par 
annum),  and 

"2.   n  the  basis  of  fees  for  tzvnseriptions  (Coda 
of  Civil  Procedure  S74) 

"Penal  Coda  ^action  369  provides  that  a  reporter's 
oosipansation  shall  be  reduced  one-half  if  he  fails 
to  file  certain  transcriptions  within  time  limitations 
specified  tliareln. 

"^ou  are  requested  to  furnish  us  your  ruling  regarding 
the  application  of  the  50^  penalty,  specifically  as 
to  tha  following: 

"1.   Does  the  bO%   penalty  apply  to  fees  for  transcripts, 
and  if  so,  only  to  the  fees  chargeable  for  preparing 
tha  transeripts  that  were  not  filed  within  the  time 
limitation? 

"2.   Loes  the  penalty  also  apply  to  salary,  and  if 
so,  bow  shall  tha  amount  of  salary  subject  to  sueh 
penalty  be  detaradnad?  t^ould  it  be  only  such  portion 
of  his  salary  as  could  be  estimated  to  have  been  earned 
while  reoorting  the  oases  involved?  Or,  would  it  be 
his  entire  salary  for  a  period,  and  if  so,  what  period? 

"^our  proaipt  opinion  on  this  matter  will  ba  appreciated, 
as  we  now  have  pending  bafor>a  us  matters  involving 
tha  application  of  tha  peaialty  prescribed  in  Penal  Code 
Section  869,  ** 


0  P  I  H  I  0  » 


3»etlon  869  of  th«  P«nal  <^^o<S«  provld«i  la  pT%  mm 
followat 

"Fifth— Th«  reporter  shall,  within  ten  days 
after  the  close  of  auoh  examination^  If  the 
defendant  be  held  to  answer  the  charge*  transcribe 
his  said  shorthand  notes,  making  an  original 
and  as  many  oooles  thereof  as  there  are  defendants 
(other  than  fictitious  defendants),  regardless 
of  the  nunber  of  charges  or  fictitious  defendants 
Included  in  the  same  exaalnatlon  and  certify  and 
file  both  said  original  and  copy  with  the  county 
clerk  of  the  county,  or  city  and  county.  In  which 
the  defendant  was  examined,   I'he  reporter  shall  a 
before  reeelYlng  any  compensation  as  such  reporter. 
TTLe  with  the  auditor  of  the  county  hla  affidavit 
aettlnp;  forth  that  said  transeylptlons  haye  heenT 
flle^  with  said  county  clerk  within  the  iTae  herein 
provided  for »  The  compensation  of  the  reporter  for 
any  servloeT  rendered  by  h^a  as  such  reporter  in  any 
court  of  this  state  yhexl  be  reduced  one-hat!^  If  the 
previsions  of  this  section'  af  to  the  time  of  filing 
o?"sald  transcript  have  not  been  complied  with  by  nlm^' 
(l^phasls  ours) 

I  am  of  the  opinion  that  Section  869  of  the  Penal  Code, 
providing  that  the  compensation  of  the  reporter  for  any  servieea 
rendered  by  him  as  such  reporter  shall  be  reduced  one-half 
if  he  falls  to  certify  and  file  certain  transcripts  within  ten 
days  after  the  close  of  the  examinatl  n  where  the  defendant  has 
been  held  to  answer  the  charge,  is  restricted  to  the  compensation 
which  the  reporter  is  to  x*eoeive  for  the  transcripts  which  were 
not  filed  within  the  time  limitation  and  is  not  applicable  to 
the  regular  salary  of  the  reporter  or  fees  for  other  transcripts* 

My  opinion  is  borne  out  by  the  subdivision  of  Section  869 
of  the  ^enal  Code  whleh  provides  as  follows: 

"Seventh— If  said  transcript  Is  filed  within 
the  time  hereinbefore  provided  for,  the  reporter 
shall  be  entitled  to  receive  the  compensation 
fixed  and  allowed  hy   law  to  reporters  in  the 
superior  courts  of  this  state." 

Hespeetfully  submitted, 

TotControlXer  CITY  ATTORHEY 

1.3  M 


JUIM  11«   1048 


bViiJECSt      RIGHT  TO  REFUND    OF  TAXES    VOLUKTAHILY  PAH)   UNDER 
PURCHASS  AND   USB  TAX    ORDIIIANCE. 

D«ar  Sir} 

I  hav*  yotir  requeat   for  an  opinion  as  follows: 

"Attaohad  la  a  communication  fro  .  tha  San  Fraricisco 
Ilouslni:;  Authority,    sleinad  by  Gilbert  A.    ?;lllor,   calling 
attention  to  an  opinion  by  th«  City  Attorney  tliet   its 
purchiasas  are  not   subject  to  tbe  local  purciriaae  and  use 
tax,    stating   that   it  paid  trw   tax  on  piirci-asas  from 
October  1,   1947,   to  March  11,    li^48,   and  asking,  that    It  bo 
pex^itted  to  claim  refund  from  the   city  rather  tlian  from 
various   vendors   to  whom  tiie   taxes  were   paid* 

*ffill  you  please  advise  as   to 

1.  iWhether  the  Housing  Authority  is  entitled 
to  reimbursement} 

2.  WhiSt  evidence  it  must   produce  to  obtain 
reimbursement,   if  obtainable,   and 

3«     To  whom  It  should  isaake  olain  for  reimburse- 
«ent,   the  various  vendors   to  whoa  it  paid  the  taxos  or  the 
City  and  County*" 

OPINION 

The  general  rule   in  this  state  is  that  taxes  volxjintarHy,  thou^jh 
erroneoualy,   paid  cannot  be  recovered  in  the  absence  of  a  statute  per- 
mitting a  refund,    (iiouthorn  Service  Co.   v*   County  of   Los  An^jeles,   15 
Cal,    (2d)   1;   Plynn  v*   City  and  County  of  San  Francisco,    18  Cal*    (2d) 
210J   Hli'bie  V*   Coxmty  of  Los  Angeles,   47  Cal.   App*    (2d)   935*) 

There  is  no  statute  or  ordinance  authorizing  a  refund  of  a  tax 
such  as  the  one   imposed  by  the   /nxrchase  and  use  Tax  Ordinance,     i^eotlon 
45  of    rart   III  of   the    'nmloipal  code   la   not  applicable  as   it   only 
provides  a  procedure  for  recovery  of  "fees  or  amounts   imposed  by 
licenses,   or  penalties,   or  costs  or  deposits   irtereafter  paid  to  any 
department,  board  or  ooBmission  of  the   City  and  County  of  San  Francisco. 
Special  taxes  are  specif leal ly  excepted  from  the  operation  of  this 
Section. 

In  the  situation  presented  in  your  letter,    the   ;!ousing  Authority 
voluntarily  paid  the   taxes  uoder  a  aaiataken  belief  as   to  its  liability 
for   the  tax.      There  was  lacking  ti«f9  the  ooaQ}ulsion  or  coercion  wl>ioh 
the  law  recot'nites  as  sufficient  to  render  payments  Involuntary  and 
hence  recoverable*     As  pointed  out   in  the   case  of  Bruna.^^in  v*  Tilling- 
host,    18  cal.   271: 

"The   illegality  of  the  demand  paid  constitutes   of   itself  no 
ground  for  relief*     There  must  be   in  addition,   some  compul- 
sion or  coercion  attending   its  assertion,    which  controls  the 
conduct   of  the  party  laakini:  tne  paynjent*      It   is  the  compulsion 
or  coercion  under  which  the  {^arty  is  supposed  to  act  which 
glw«s  hla  a  risht  to  relief*      if  he  volimtarlly  pay  an 
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illegal  demand,   proving   It   to  be   Illegal,   he   Is   of  course 
entitled  to  no  consideration;   and   U'  he  voluntarily  pay 
such  demand    In  ignorance   or  misapprehension  of   the  law 
respecting   its  validity,   he    Is   in  no  better  position,   for 
it  would  be  against  the  hltjiiest  policy   to  permit   trans- 
actions to  be  opened  upon  grounds   of  this  character." 

As  tlie  payment  in  this  situation  was  made  voluntarily  and  there 
is  no  statute  or  ordinance  perailttijig  a  refund,  you  are  advised  that 
it  is  my  opinion  that  the  Housing  Authority  is  not  entitled  to  reim- 
bursement under  the  existing  stat«  of  the  law. 

Respectfully  submitted. 


CITY  ATTCfflNEY 


To:     Chief  Adininistratire  officer, 
TJB 


^/-a; 


14,    1948 

SUBJECTi      r.IAblLrW    01-    CITY  AND   COUNTY  FOR  ACTS    OP  EMPLOYEES    OP 
SAK    PRAliCJDSCO  CITY  Al^  COUIiTY  HOSPITAL 

Dear  Sirj 

I  hav«  your  r«qu«it  for  an  opinion  as  followat 

"It  has  brought   to  the  attention  of  this   offlo«  by  Julius  S. 
Godaau.    Inc,   Funeral  Directors,    tmt  becauae   of  a  aletaks 
made  at  Sac  Pranolaoo  Hoapltel,   a  rrs,   Holon  ;v^o^^ahon,   526- 
27th  Avonua,   San  l-ranclaco,   paid  for  the  sorvleas   of  a 
mOTtlclan  and  a  burial  plot  for  a  poraon   otiiar  than  tha   ona 
daoaasad.    In  whom  aha  waa   Intaraatad  and  whose  funoral  expensas 
sha  t.. ought  aha  was  paying* 

"Aa  a  result   of  the  mlataka  attributed  to  the  San  Pranolsco 
Hospital  by  :;irs.   -lalen  McMahon,   sha  is  now  asitlne  that  the 
City  and  County  of  San  Franoiaoo  reimburse  irjer  for  cost   of  t  he 
burial  and  plot   In  the  amount   of  t4bl.65. 

•*!  note  a  copy  of  Dr.  Albers'   report   of  tlie  matter  has  been 
sent  to  you. 

"I  shall  appreciate  receiving  your  opinion  as  to  whether  or 
not   the  city  has  any  liability  In  the  isatter.** 

OP IK ION 

It   Is  a  well-establlsliod  principle  of  law  th&t   tiiore   is   no  right 
of  action  against  a  covertimontal  agency  for  the  acts   of   Its  officers 
and  etnployees  when  aotlns  In  a  iiovernnontal  capacity  in  tiiB  absence 
of  a  statute  giving  a  ri^ht  of  action,    (Huff acker  v.  Decker.   77  Cal, 
App.    (2d)   383j    Plttaaan  v.   City   of  iilveralde,    128  Cal.    App.   SVj 
Brlndaraoxir  v.   s^^^xtrray,   7  Cal.   (2d)  73),     There   Is  no  statute  authorlaing 
a  rl^ht  of  action  in  a  case  of  this   nature  and   I  believe   it   is   clear 
tiiat   in  operating"  the   3an  Ppanclaoo  aospital  tlrie  City  and  County  does 
so  in  a  nov^rniaental  capacity.    (Seei  Sherbourne  v.  Yuba  County,   21 
cal,  115;   Griffin  v.   County  of  Colusa,   44  cal.  App.    (2d)  915j 
LlCnuillen  Municipal  Corporatlone  HeYlsed,    Vol.   6,   p.    1060). 

m  the  situation  presented  in  your  letter  the  contractual  relations 
were  between  the  supposed  relative  and  the  Ttortioian  so     there   is  no 
contractual  basis   for  recovery  a^jslnst   the  City  and  County  and.    In  view 
of  the  above  prlnciplea   of  law  applicable  to  any  possible  tort  claim, 
you  are  advised  that  it  is  my  opinion  that  the  city  and  County  has   no 
liability  in  the   prealses* 

Respeotfully  sutmiUted, 


CITY  ATTiXiNEY 


Tot  Chief  Administrative  Officer 
TOB 


V/^f 


Juno  14,   1348 


Subjects     PoraluuM  and  Uaa  faacf  VhttlMP  ?roeeddln.i^8 

Shoulv'   :2e  A.":.ain8t  Purchaser  or  Vendor  Per 
Bon-r&yr-ient  ox   Taxj  Liability  of  Purchaser 
for  r-oaaltlos. 


I  have  your  request  Tor  an  opinion  a«  iollowsj 

"Under  soctlon  17  of  the  Purchaae  and  Use  Tax 
Ordinance  t  lere  la  tlxls  provision! 

•In  all  eases  In  whleh  the  tax  ie  xvat 
collect.  :  ■  ■  - '  ^  *"  rr,  as  aforoaald, 

the  ?o  'i  tar.  is  iioposed 

shall  ^'  ,  due  to  the  Tax 

Colleclor  oa    laa  wity  and  Coimty.' 

"".vl'"  "                '    '.       v       Purchase  anc    ise    lajc 

Review  rvsJltiss  provided  for 

in  othc.  10  apply  a^salnet  tiri© 

purchaser  in  cassjs  coiaiat;  under  tiie  above  <saoted  pro* 
vision, 

"r.lll  you  also  please  advise  as  to  whether  in  ease 
of  non»payaent  of  trvs  purcliase  tax  Wie  city  sliould 
proceed  against  the  purclmser  or  vendor* 

"In  case  of  non-  ^:^o  tax  on  o  rrchaaea 

MLde  otitside  S  n  J-'r!..  .  .'^  inlo  this  city  for 

constm.ption  or  use,   i, _,  ;.■..  „cc^v-;,-:,s  be  against  tl^ 

purchaser  or  vendor-userV" 

CPIKIcN 

Section  47  of  the  ordinance  provides  as  Tolloiars; 

"Penalty  ftno  Intf»r*8t  for  '»%ilure  to  Pay  Taxi 
Amount-  '-        .  3  fails  to  pay  any 

tax  to  ;'runci:..co  or  any 

amount  c ■■.,. ,-  -- -^.^ciod  and  p&ici  to 

the  Ci(:y  ana  county,  except  aEWimta  of  determinations 
Made  y  i--o  Tax  Collector  under  Section  33  or  38  of 
thi.       "*c.o,  Britain  the  tL'ao  required  shall  pay  a 
pen       JO  po'^  cent  oi  t ^e  tax  or  ainount  of  the  tax, 
in  ^  .  _„-.^,i  :;o  the  tax  or  amount  of  tax,  plus  interest 
at  the  rate  of  one-half  of  1  per  cent  per  Eionih,  or 
fraction  thereof,  from  the  date  on  which  tue  tax  or 
the  anount  of  tax  required  to  bo  collected  became  due 
and  payable  to  the  City  and  County  Jitil  the  date  of 
payment  •" 


In  &nawor  to  your  first  question  you  are  advised  t;  at 
it  ia  my  opinion  that  under  th«  fore  o in.;;  sdction  th«  purchaser 
is  aubjoct  to  penalty  ior  failure  to  pay  tho  tax  wh«n  due  to  th© 
Tax  Collector  in  cases  cominr;  under  the  provisions  of  Section 
17  of  the  ordinance. 

AS  to  your  second  inquii»y,  under  the  orcUnano©  tho 
city  may  proceed  aj;ain8t  either  the  vendor  or  the  purciiaaer  but 
whether  the  city  should  proceed  a^ainat  either  the  one  or  th© 
other  in  a  particular  case  will  necessarily  have  to  depend  on 
the  facts  and  circumstances  of  trie  case*  It  is  my  opinion, 
however,  that  our  primary  onforceaent  policy  should  be  directed 
against  tie  vendor  in  view  of  the  duty  imposed  on  him   by  tiie 
ordinance  to  collect  the  tax.  If  in  any  case  trie  purchaser 
indicates  an  unwlllinf.n0ss  to  pay  ta&   tax  the  vendor  is  in  a 
position  to  rel'uac  the  sale  and  if  he  proceeds  with  the  sale 
without  colloctln.  the  tax  in  the  ordinary  situation  he  asaumes 
a  liability  to  the  city  for  its  amount.  However,  there  will  be 
situations  where  the  city  is  wiUiout  jurisdiction  to  enforce 
tho  collection  of  th9  tax  a  ainst  tha   vendor  and  in  such  a  case 
it  aiioulci  proceed  directly  a^^ainst  the  purchaser.  This  question 
or  Ju:^lsciction  is  involved  in  your  third  Inquiry  and  in  such 
ciw.v  s.c  ir.ioiild  procoGG  directly  ai;talnst  the  purchaser. 

You  are  advised  accordingly* 

Bespeotfully  submitted, 

JOSH  J,  ©•tooi^. 

City  Attorney, 


To:  Chief  Administrative  ofricerrf 


TJB 


^  /i-f^ 


Juna   17,   1948 


SUBJBCTi      REPATRIATION   OF  WKNTAL  ISCOMPETENTS   BETVKSH  STATES; 
WHfiTKER    OrJTi  YEAR  RESIDBNCE    PROVISION  APPMOABLE  TO 
MINORS. 


Gentl«m«nt 

You  haT«  left  with  m«  the  file  of  correepondenoe  exchanged 
between  your  office »  the  Sonoaa  State  Home,  and  the  Superinten- 
dent of  ^^evada  Hospital  for  i««ntal  liiseases  and  have  requested 
my  opinion  in  the  question  of  residence  involved  which  appears 
to  arise  out  of  substantially  the  following  facts  as  I  gather 
them  from  tre  correaoondence: 

One  Pavid  Shipley,  a  minor  and  a  mental  inoomoetent, 
was  an  inmate  of  the  Sonona  State  Home  in  California  for  a 
oeriod  of  approximately  tr.o   years  prior  to  June  of  1945  and  in 
that  month  was  paroled  to  his  mother.  The  mother  immediately 
went  to  live  in  Nevada  and  took  the  boy  with  her.   Aoproxlmately 
six  months  later  in  January  of  1Q46,  the  boy  came  into  conflict 
with  Nevada  law.   This  was  attributed  to  his  mental  condition, 
feeble-mindedness,  and  he  was  placed  in  the  State  School  for 
Delinouents  in  Nevada  and  was  later  transferred  to  the  Nevada 
Hospital  for  mental  diseanes  where  he  remains  at  the  present 
time.   The  mother  has  continued  to  reside  in  Nevada. 

The  Superintendent  of  the  Nevada  hospital  wants  the 
boy  repatriated  to  California  contending  that  by  virtue  of 
applicable  law  and  the  reciprocal  agreement  exist in^^^  between  this 
State  and  !:ievada  the  boy  is  still  a  lep^al  resident  of  ("nlifornia. 
The  Superintendent  of  the  Sonoma  State  Home  and  the  Supervising 
Deportation  Offieer  a^sree  with  this  contention.   Your  deoartment 
con. ends  that  the  boy's  lepal  residence  is  in  ffevada  by  virtue 
of  his  mother's  three  year  residence  there  and  that  he  is  no  longer 
a  California  reaponaibility. 

OPINION 


Ordinsirily,  state  residence  is  changed  by  adults  by  a  union 
of  act  and  intent,  the  act  of  moving  to  another  atate  vsith  the 
intent  to  remain  there,  and  it  is  true,  both  as  a  matter  of  general 
law  and  by  virtue  of  code  sections  in  this  state.  Section  244 
of  the  Government  Code  and  rection  17.1  of  the  oVelfare  and  Insti- 
tutions <^ode,  that  a  minor  constnlotively  acquires  the  z^sidenoe 
of  his  parents  or  the  parent  entitled  to  his  custody.   However, 
these  are  statutes  of  general  application  and  are  subject  to 
qualification  by  particular  statutes  relating  to  a  apecial  subject. 
The  subject  involved  here  is  the  question  of  reoatriation  of  mental 
incompetents  between  states  and  there  are  two  sections  of  the 


Wi 


w«lf«r«  and  Institution*  Cod«  3«otlona  160  and  161  relating 
to  this  subject  whioh  qualify  the  general  lew  relating  to 
residence.  These  sections  orovide  as  follows: 
Section  160: 
"Return  of  nonresidents  to  states  of  residence t 
Reciorooal  agreements  with  other  states:   Varying 
)eriod  of  residence !   "Permission  to  return  resident. 

le  Pe;:artment  of  'ental  ilyit:lene  shell  return  all 
nonresident  oersons  who  are  confined  in,  admitted, 
or  conanitted  to  any  state  hospital  to  the  states 
in  which  they  have  leral  residence.   For  the  pur- 
pose of  fftcilltatlnp  the  return  cf  such  persons  the 
Pepartment  of  'iental  Hygiene  may  «nter  into  recipro- 
cal agreements  with  the  proper  boards,  commissions, 
or  officers  of  other  states  for  the  mutual  exchange 
or  return  of  such  persons  confined  in,  admitted,  or 
oomnitted  to  any  state  hospital  in  one  state  whose 
legal  residence  is  in  the  other,  and  it  may  in  Buoh 
reciprocal  agreements  vary  the  period  of  residence 
as  defined  in  this  chapter  to  meet  the  requirements 
or  laws  of  the  other  states.  The  department  may 
give  written  permission  for  the  return  of  any  resi- 
dent of  this  State  confined  in  a  public  Intfltution 
in  another  state,  corresponding  to  any  state  hospital 
for  the  insane*" 

Section  161; 

"Determination  of  residence:  Time  spent  in  institution. 
In  determining  residence  for  ourposes  of  trsnsoorta- 
tion,  a  person  wh-  has  lived  cojitinuo  sly  in  this 
State  for  a  period  of  one  year  and  who  has  not  acquired 
a  residence  in  another  ' tate  by  living  continuously 
therein  for  at  least  one  year  subsequent  to  his  resi- 
dence in  this  State  shall  be  deemed  to  be  a  resident 
of  this  State.  Time  spent  in  a  public  institution 
or  on  psrole  therefrom  shall  not  be  counted  in  de- 
termining the  matter  of  residence  in  this  or  another 
Stste." 

*ith  reference  to  its  particular  subject  matter.  Section 
161  istposes  an  additional  requirement  on  the  establishment  of 
State  residence  by  nroviding  that  a  person  must  have  lived  con- 
tinuously in  another  State  for  a  period  of  a  year  before  losing 
his  California  residence  and  that  time  spent  in  a  public  insti- 
tution does  not  count  in  the  determination  of  the  year  period. 
It  is  my  belief  that  this  requirement  of  one  year's  actual  physical 


ano   lo  . 
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pr«s«nee  In  another  State  outslda  of  an  Institution  Is  aopli- 
cabla  to  minors  as  wall  as  adults  as  no  reason  occurs  to  me 
why  a  distinction  should  be  made  the  matter  apparently  being 
one  of  policy  and  Interstate  ocmity  with  reference  to  the  pro- 
tection of  states  at-'alnst  the  Influx  of  incompetents  from 
neighboring  States.  Therefore,  while  David  Thlpley  may  have 
oonstruetivf^ly  acquired  his  mother's  residence  for  general  pur- 
p:aes  when  they  both  soved  to  Nevadat  In  view  of  Section  161 
of  the  Welfare  and  Institutions  < ode  and  the  reciprocal  apree- 
ment  existing  between  this  State  end  Jevada  he  did  not  acquire 
a  legal  resldenee  in  tvTevada  for  the  ouroose  herein  considered 
as  it  seens  to  be  coneeded  tnat  he  vras  physically  nresent  In 
that  State  for  a  oerlod  of  only  six  months  l>efoi»e  being  olaced 
in  an  institution  wh(>re  he  has  remained  ever  since •   If  the 
situation  were  reversed  and  a  minor  came  to  tMs  ^tate  fpom 
Nevacla  under  the  same  circumstances,  California  would  have  the 
right  to  return  him  to  Nevada  and  the  attorney  General  has 
so  ruled.   Certainly,  the  door  should  swing  both  ways. 

You  are  therefore  advised  that  it  Is  my  oalnlon  that 

Favld  Shipley  is  still  a  le;-al  resident  of  California  for 

the  purpose  of  considering  his  deportation  from  lievada  to 

'California  for  commitment  here  as  a  mental  Incompetent* 


Hespectfully  submitted. 


CITY  ATTORNEY 


Tot 


TJB 


Ceoartment  of  Public  Health 
Tla  Chief  Administrative 
Officer 


Jun*  13,   1948 


Subjoot:      Municipal  itailwuy  May  Op«rat« 
on  ualii'orniti  Street. 

i>ear  Sin 

'iour  letter  of  Jur»  11  addressed  to  Uv»  Turner  with  two 
letters  of  June  10  frora  lAr.   Politzer  ro  U^e  operation  of  Municipal 
railway  b««e8  alont:  California   Street  were  lorwaided  to  me  by  Mr, 
Turner  as  a  le^  al  pi'oblea  ie  involved.     Mr.   Polit«er,    the  attoniey 
for  the  StocWxoldera  Coadttee  of  Califojwiia  Street  Cable  Kailroad 
Coopany,   atated.   In  efiect,   that  the  Municipcil  nailway  in  the 
operation  of  its  buses  has  been  takin*;    on  pa8Keni..<irs  alonj;;  a  portion 
of   the  route   of   the   California  Street  Coiapar^  and  in  hie  opinion 
such  action  by  the  City  constitutes  a  violation  of  the  franchise  of 
the  California  Con^mny. 

OPINION 

Municipal  iHailway  buses  t^uave  been  operutint,  westerly  along 
Saoranento  Stx^et  and  reoently  that  street  has  boon  under  con- 
8tx*uetion»  renxovinc;  the   tracks  and  eable  car  slots  forraorly  owned 
by  the  Market  Street    .ailway,   and  other  insproveraents  in  the  street. 
The  work  is  leine  perfoi*ned  in  a  i^eneral  oaBterly  direction  alon£ 
::^acra{nent09  making  several  blocks  at  a  tiiae  itopasauble.     Currently 
the  Municipal  buses  leave  Sacramento  S1a>eet  at  Mason  and  traverse 
Mason  southerly  one  block  to  Califox*nia  and  thenoe  along  Califor* 
nia  to  Jones  and  back  to  Sacramento* 

Next  week  construction  alon^,     aorai^^nto  will  necessitate 
tlM  buses  being  diverted  from  Sacramento  alonji,  Monttjomery  to 
California  and  westerly  on  CuUfomla,  parallellnf;;  the  operations 
of  the  California  Coo^>any  to  Taylor  Street  and  thenee  back  to 
Sacramento* 

I  am  advised  by  the  nanagttnent  of  titie  Municipal  hallway 
there  is  presently  no  intention  to  parallel  the  operations  of 
the   Califoimia  Con^tany,  and  thm  diversion  alon^:;  California  Street 
is,  as  stated  above,   dvu»  to  the  construction  on  £>acrantento  Street. 

The  local  qut/stlon  involved  is;  lias  the  Municipal  nailway 
the  lec«l  rieht  to  parallel  the  operations  of  the  California 
Company  alone  Cellfomia  Street? 

The  franchises  f:ranted  <  alifomia  Conpany  began  as  early  as 
1876  and  the  last  one  wa&  f^ranted  in  1390.     On  Mareh  23,  1951, 
California  surrendered  its  fmnchlses  in  accordance  with  Sections 
6«  and  6b  of  Chapter  II,  Article  II  of  the  Charter  of  1900.     Under 
these  seotions  it  was  granted  a  pereiit  to  continue  the  operation 
of  its  railway  for  a  period  of  twenty-five  yeare  from  tie  date 
of  sun^ender  of  franehises  on  all  terras  and  conditions  contained 
in  the  oriiilnal  franchises.     The  provisions  of  the  old  cisarter  have 
been  carried  into  the  charter  of  19S2  and  are  contained  in  Section 
151. 


Prior  to  the  first  franchise  £;rant©d  California  Conpany  In 
1876*  Seotioaa  499  of  the  Civil  Code  was  in  effect^  and  under  the 
tense  of  liiio  seetion  tiie  le;  itlutivo  body  of  ar^or  city  rxey  permit 
two  or  rm*e  linos  of  street  railways   to  use  the  saiae  streets  and 
the  suae  tracks  for  a  distance  of  five  consecutive  blocks  wltiiout 
the  consent  of  the  senior  company  occupying";  the  street.     Hence 
there  has  been  no  violation  of  (.*ilifornia  Cosqpany*8  ri^^^ts,  as 
no  operations  of  i<iui;icipul  buses  have  or  will  exfieed  five  blocks 
paralleling  the  operations  of  the  California  Conpany* 

In  the  event  the  Public  Utilities  Commission  and  the  Manacer 
of  Utilities  should  see  fit  to  parallel  the  entire  operntlons  of 
California  Coia5>any»s  route  they  have  the  le^val  right  to  do  so. 
i'he  authority  for  this  rises  out  of  the  decision  of  tii«  United 
States  i^upreae  Court  in  united  Railroads  v.  San  I'rancieco.  249  U.S. 
317,  63  L*  ed.  739.     in  the  case  cited.  Ignited  uallroads  endeavored 
to  prevent  the  operation  of  the  Municipal  ^.ailway  alone;  I^>arket 
Street  paralleling  the  operations  of  United  Hailroads.     The 
Couirt  held  that  nothing',  in  the  franchise  of  United  Hailroads 
prevented  the  City  itself  tvoa.  establishing  a  pai^allel  road, 
and  rests  its  deoision  oa  this  point  \mder  the  authority  of 
Knoxville  ..a tor  Co.  v.  Kaoxville.   200  U.a.  22,   50  L.  ed.  353. 

i;espeetfully  subraltted, 

JOES  J.    O'TOOIJE, 
City  Attorney 


DioH  a,  mm 
Public  utilities  Counsel 


Tot 

Th*  Mayor 

eo  Itanacer  of  UUllties 


Juno  21,   1946 


Slri 


iJiSAAj    PAINTED  WHITE   LINES, 


ijie  are  in  receipt  of   your  requost   for  an  opiaion  as 
f ollova  I 

R  B  1^  U  E  S   T 

'*Will  you  plftase  advi»d  xm   as  to  the 
authority  of  tiie  City  to  ohar^^e  feoa  against 
owner*  of  property  in  front  of  wijioh  curbs 
are  painted  white  to  restrict  yarking.  If  so, 
may  the  City  charge  only  the  coat  of  painting 
the  curb,  or  may  it  charge  the  total  estimated 
cost  of  handling  applications  for  s loh  sonea, 
investlt-ating  them,  holding  hearings,  and 
ijalntinK  the  curbs,   Jlay  the  City  charge  feea 
against  such  property  owners  In  exeeas  of  ooata 
for  revenue?" 

0  P  I  N  I  0  S 

It  is  now  eatabliahed  by  several  oourt  decisions  that  a 
oity  wh.  oh  has  availed  itaelf  of  the  proviulona  of  tiie  Constitu- 
tion, aa  aioended  in  l!i>14,  has  full  control  over  ita  oiuniclpal 
affairs  Arxu   ti:^t  It  has  such  control  whether  or  not  its  charter 
specifically  proviiea  for  the  particular  power  so-ight  to  bo 
exercised,  ao  lon^;  as  the  power  is  exercised  *ithin  tl'i©  llciita- 
tions  or  restrict ions  placed  in  the  charter. 

Section  24  of  the  charter,  treating  of  "permits  and  in- 
speetlons,"  is  the  section  w :ich  states  tae  limitations  and 
restrictions  upon  tiia  power  to  itrsuo  licenses*  Ttio  pertinent 
positions  of  that  section  are  aa  follows t 

"The  board  of  supervisors  shall  ins^^late,  by  or- 
dinance, the  iaruano©  a-io  revooutlon  of   lioenses 
and  pcr^oita  for  trie  uae  of,  ooa traction  of  or  en- 
croachiJient  on  public  atreets  and  nlaocs  •••••.•; 
and  for  auoh  othor  niattera  as  the  board  of  super- 
visors way  deeja  advisable.  Such  orrtlnanco  shall 
fix  the  fees  or  lloenaca  to  be  charged,  which 
shall  not  be  less  than  the  co  t  to  the  city  and 
county  of  rfei^ulation  and  inspecttont  etc." 


#8 


The  state  3'jpreme  Court  In  the  ease  of 

Weat  Coaat  .'- '"^'^'.  •■^«  v,  San  F'ranoiaco, 

Vol.  14, .i&  lieporta    (second 


><»rl«s) 


states: 


"fifo  doubt  ia  entertained  upon  the  proposition 
that  the  levy  of  tuxes  by  a  municipality  for 
revenue  purposes,  iuoxadinii  lloenae  taxes,   is 
strictly  a  man.,  oipul  affair"    (citing  several 
California  uociaioae   ia  support  of  the  s  tat©:;iOat)« 

The  ciiarter  Uooa  not  contain  »ny  llisiltation  or  roatrio- 

tlOA  upon  the  i^ovier  of  tUe  City  to  levy  lloenae  taxes  for 

rmrmnam  varpoaes.     'itierefore,   such  taxes  .rs&y  legally  be  liHiposed 
and  eollectert, 

C   0   K  C   L  U  S    I   Q  H  S 

Froat  ti:xe  fore^oln^j  It  is  ooncludecSt 

(a)  The  City  .r^y  ohar^-e  fees  against  owners  of  property 
in  front  of  waloh  curbs  are  painted  white  to  restrict  parkiiifj. 

(b)  Tirui  City  loay  char;:^e  not  less  than  the  total  oost  of 
regulation  and  Inspection  of  anoh  zones* 

(o)   The  City  may  charge  in  excess  of  costs  for  revenua 
purposes. 

The  Soar^  cf  Supe.r'vlsors  has  t  uo  uuvvor  to  wet  vip  by 
or<tiaance  such  re  nilatlan  and  sohedule  fwes  a?  it  n&j   oeo.u 
advisable  in  connection  with  the  restrloted  j^arkln^v:  areas  re- 
ferred to  In  your  request  for  this  opinion. 


Very  truly  yours. 


City  Attorney. 


TO  I  CEIEP  4IM  miSYRATIVK 
OFFICKR  T.  A.  BROOKS 
City  Hall,  San  I^ranolaoo. 


Am*  le,  1948 


aOBJEOTi     USE  OF  PROCEEDS  FROM  SALE  OF 
OFP-STREET   PARKING  BOHDS, 

u en tl •men  I 

I  have  your  request  for  an  opinion  as  follows t 

R  K  Q  U  B  S  g 

"The  Board  of  Syporvlsora  at  Its  meeting  held 
on  June  7th  gave  consideration  to  your  opinion  of 
June  2nd,   the  conclusion  of  wfdoh  was   to  the  offeot 
ti:u*t  proceeds  from  the  sale  of  1S47  Off-stroot 
Parking  Bonds  aay  not  be  used  for  the   establishment 
and  maintenance  of  a  minleipal  parage. 

"In  addition  to  the  information  given  in  your 
opinion  above  referi'ed   to,   the  iaoard  requeets  that 
you  furnish  it  with  an  opinion  at  the  earliest 
poosible  date  as   to  tlie  particular  uses   to   which 
said  prooeeds  inay  be  applied •** 

OPINION 

In  my  opinion  of  June  2,  1948,  I  pointed  out  to  the  Board 
the  general  puj^pose  for  which  trie  off-street  parking  bonds  were 
ajthorised.   I  rei/ret  that  I  am  unable  to  outline  for  tae  Board 
the  particular  uses  to  w;iich  the  proceeds  from  the  bonds  may  be 
applied  as  the  le*;ality  of  any  proposed  expenditure  of  the  funds 
can  only  be  determined  after  a  consideration  of  all  the  facta 
and  circuastanoes  attendant  on  t^ie  actual  case*  In  this  connec- 
tion you  are  advised  that  on  Pobruary  6,  194B  I  rendered  my 
opinion  to  the  Chief  Adminlatrativo  Officer  th:«t  the  funds  could 
properly  be  used  for  the  St.  Mary's  Square  aarage  project. 

I  shall  be  pleased  at  any  time  to  advise  t'\e  Board  on  any- 
proposed  expenditure  of  tlie  funds  they  may  be  considerinii  If 
they  will  present  to  me  the  facts  therein  involved. 

Very  tr^ily  .oura. 


tJB 


JWO.  J.  O'TOOUS 
City  Attorney* 


I'O  BOARD  JF  S'JPijl^VISORS 

Attention!  John  H.  McOrath 


June  2Sy   1948 


S\abj©«tl   Contra  ctort  Llcen*td  by  St«t« 
N«e4  Not  Obtain  Cltj  Licenses. 

Lear  Sin 

ioutev*  r«que8ted  ut  opinl<m  as  to  whether  con- 
:rbOtor8  dolnG  work  to  b©  perforiaed  for  anci  In  th©  City 
and  lieensod  by   riie  State  riay  be   re  uired  to  obtain  a 
license  from  the   City  and  County,     Presently   such  a  requlre- 
asnt  is  made  in  all  specifications  for  work  to  be  done  for 
departments  under  /our  control  and  you  der.ire   to  know  whether 
this  provision  should  re:^in  in  the   sped ficu lions. 

(.PINION 

1'here  recently  has  been  a  case  determined  by  the 
district  Coxirt  of  Appeal  and  in  which  a  rehearing  by  the 
SupreOB  Court  wua  deniedi    that  considered  the  question  asked 
by  you.     The  case  referred  to  is   that  of  City  and  County  of 
San  r'rancisco  v«  j&08S«   83  ^i.C^i,  696.      ihe  case  cited  involved 
a  question  6t  llcensinc  of  painting  contractors  and  a  part  of 
the  syllabus  of  that  case  aurficiently  sur::;:ittris;es  the  decisicm 
of  the  Court,   and  it  reuds  as  follows t 

** Licenses  -  Velidity  of  Oi'dlnances  -  Conflict- 
ing itegulatlons,  -  k  muntcipel  ordinance  rei^uir- 
ing  every  contractor,  includln^t  a  palntinf.  con- 
tr^iCtor,    to  obtain  a  business  certificate  or 
license  before  ent:<%f>lnc  in*  business  is  invalid 
where  the  ordinance  atteispts  to  isspoee  additional 
restuirewonts  in  a  field  which  is  occupied  by  the 
State  Contractors*  Law   (Diis.  &  Prof,  Code,   £ieo» 
tions  7000  et  suq.),   wliore  it  does  not«tteBQ)t 
to  enforce  local  re/jula tions  as   to  the  quality 
and  chu.acter  of  the  installations,   nor  for 
inspection  of  tiie  work  done,  n^ere  the  oz^i- 
nanee  is  not  exacted  solely  for  rovezme  pur- 
poses, and  where   the  lioensini^  part  of  the 
ordinance  is  not  for  revenue,  but,   like  the 
other  perta,  Is  for  rogul^tion." 

■l\he  basis  of  the  Court's  reasoning,  in  the  above  case 
was   that  the  lieensint;  of  painters  as  provided  for  under  the 
existing  ordinance  was  regulutory  in  its  nature  and  it,  atteaqpted 
to  iiiq>ose  additiorial  requi T^msnts  in  a   field  which  is  occupied 
by  the  State  Contractors*     I>aw   (Bus,  ta  Prof,   Code,   Section  7000 
et  seq.). 

As  the  law  now  stands,  if  arcr  of  the  Citgr's  lioens* 
ordinances  are  purely  reculatory  in  character   they  can  no 
longer  be  enforced;  hence  the  contractor  need  not  possess 
a  license  froia  the  City  and  County  in  cr  der  to  v/ork  within  the 
City  and  County  when  licensed  by   the  State, 


It  is  my  understandlne   that  presently  ordinances 
m  b«ine  prepared  to  renulre  a  continuation  of  the  license 
ree  for  various   types  of  contractors  uixi  the  funds  obtained 
from  this  source  will  be  used  for  revenue  purposes  or  for  the 
Inspection  or  the  work,     iiowever,   until  such  time  as   these 
ordinances  become   effective  it  ie  proper  for  you  to  elimlaate 
from  your  specifications  the  requirement  that  contractors  ob- 
tain a  license  frosa  the  City  and  County. 

iiespectfully  aubaltted, 

J6m  J.   0»TOOLB* 
City  Attorney 


DION  ii.   HOLM 
Public  UUlitles  Counsel 


To  I 

Maaaeer  of  Utilities 


JUm  28,  1948 


^maxr^x    oh&i«:ziiq  op  Pi^uoaxs  foh  cons^HuoTioir  of  buildinos  .  wH&rrusii 

STATS  UOUI»IJ»a  AUTHORITY  OK  LOCAL  OKULNAUC^  OOV^^iOI. 

(tfTrtilai—ni 

Z  taAT*  yoiup  requeat  vrtileh  asks  bw  to  dsterocLiwi  irtiethsr  tb«  State 
Housing  Law  or  the  local  ordinances  will  govem  in  the  granting  of  Dsr- 
odts  for  the  constzuotlon  of  buildings  within  the  City  and  County  or 
San  Francisco* 

0  P  I  H  X  0  2 

1  have  aaae  a  very  careful  investigation  of  the  law  on  the  sub- 
ject as  it  has  been  construed  by  the  Appellate  Courts  of  the  State, 
and  it  was  extreoely  difficult  to  detendne  in  wliat  particular  oases 
local  ordinances  will  apply,  and  in  what  <»ises  the  State  Housing  Law 
will  apply, 

Vhe  general  law  is  that  where  the  State  has  assumed  Jurisdiction 
of  aar  particular  subject  natter,  local  authorities  have  no  power  to 
legislate  on  the  subject,  although  the  local  authority  nay  make  more 
stringent  or  stricter  regulations  pertaining  thereto*  What  these 
regulations  may  be  must  be  detenained  front  each  particular  case,  and 
it  is  impossible  in  view  of  the  diversified  decisions  of  the  Appellate 
Courts  to  lay  down  any  hard  and  faat  rule  on  the  subject* 

You  are  therefore  advised  that  in  all  oases  where  there  is  a 
conflict  between  the  State  Housing  Authority  and  the  local  ordinances, 
the  facts  should  be  submitted  to  this  ofllce  to  tlrie  end  that  we  nay 
investigate  the  matter  and  apply  the  rules  as  laid  down  by  the  Appel- 
late Courts  on  the  subject,  unleaiV  in  your  o£dnion,  the  ease  is  so 
clear  that  you  do  not  need  advice  in  the  matter* 

Respectfully  submitted, 
GITY  ATTQRSBY* 


Toi  Board  of  Pevnit  Appeals, 
Attnt  ThOBias  K*  KoCarthy, 
Secretary* 

Ml  Bareaa  of  Peznits* 

JJO'Tt 


April  7,  1948. 

Subject:   Initiative  Procedure:  Re  Proposed  Le-ialation 
to  Abolish  Vivisection. 

GentleiTxen: 

This  oi'rice  is  in  receipt  of  yovir  request  Tor  an  opinion 
as  Tollows : 

"I  have  had  several  inquiries  relative  to 
the  procedure  that  must  be  rollowsd  in  order 
that  the  subject  of  Abolishing  Vivisection 
may  bo  placed  on  the  ballot. 

"I  would  appreciate  your  advlsin*^  mo  what 
steps  may  be  pursued  to  brinij  about  the 
action  desired." 

OPINIOM 

Initiative  petition  is  the  method  by  which  both  (1)  proposed 
ordinances  by  the  City  and  Coxmty  of  San  Francisco  may  be  presented 
for  the  vote  of  the  electorate  of  the  City  and  County  and  (2)  proposed 
State  lav/s  may  be  presented  for  the  vote  of  the  electorate  of  the 
State.  This  opinion  sets  forth  a  siommai-y  of  the  steps  to  be  followed 
in  each  instsuice. 

Should  an  ordinance  rather  than  a  State  law  be  contor:iplatod 
concernin  ■  the  abolition  of  vivisection,  the  question  of  the  validity 
of  such  proposed  ordinance  should  be  considered.  Vvhile  it  is  not 
within  the  purview  of  this  opinion  to  consider  tne  subject  in  detail, 
it  is  pointed  out  that  the  question  concerned  is  whether  or  not  the 
the  subject  of  abolition  of  vivisection  is  a  "municipal  affair  . 
Under  its  Ciiarter,  the  City  and  County  of  San  Francesco  has  exclu- 
sive authority  to  legislate  on  "municipal  affairs"  aubject  oniy  to 
such  limitations  as  are  contained  in  the  Charter  itself  or  in  the 
provisions  of  the  Svate  Constitution.   On  othe.-  matters,  the  City 
and  County  has  the  power  "to  make  police  and  other  regulations  not 
in  conflict  with  State  laws"  (Constitution  of  the  State  of  California, 
Article  XI,  Section  11).   Ordinances  on  such  masters  are  therefore 
invalid  if  in  conflict  with  State  laws  and  are  rendered  invalid  by 
subsequent  enactment  of  conflictinii  State  law.   However,  irrespeciiive 
of  this  problem  and  in  direct  answer  to  your  question  I  ^m  outlxning 
the  procedui^e  by  ordinance  and  by  State  law. 

Herewith  follows  an  outline  of  the  steps  to  be  followed 
for  enactment  of  measures  by  initiative  petition: 

(1)   Initiative  Petition  Procedui^e  for  ilnaotment  of 
City  v^rdinances. 

The  procedure  for  prooosal  of  measures  by  City  ordinance 
are  contained  in  Sections  I'l'd  -   186  of  the  Charter,  and  may  be 


#2 
sumnarlzed  as  follows: 

(a)  A  petition  settinjj  foi'th  the  proposed  muasure 
in  iuli  and  signed  by  re^jistered  voters  of  the  City  and 
County  of  San  Francisco  sliall  be  presented  to  the  Regis- 
trar of  Voters. 

(b)  I'he  nvuaber  of  signatures  shall  be  at  liijast 
5/0  of  tiiG  entire  vote  of  all  candidates  for  the  office 
of  Mayor  at  the  last  election. 

(c)  The  measure  shall  be  submitted  at  next  State 
or  Municipal  election  occurring,  30  days  froia  the  date  a 
certificate  of  sufficiency  is  attached  to  the  petition 
by  the  lie^^istrar, 

(d)  If  the  number  of  si(_;natupes  is  equal  to  lOJ^ 
of  the  entire  vote  for  all  candidates  for  the  office  of 
Mayor  at  last  election,  and  the  petition  contains  a 
request  tiierefor,  the  measure  can  be  submitted  at  a 
special  election, 

(e)  The  registered  voter  must  si^^n  the  petition, 
his  address  and  date  of  signing;  and  comply  with  such  other 
rules  and  regulations  as  the  Kotj;istrar  of  Voters  shall 
prescribe  in  this  connection, 

(2)  Initiative  Petition  Procedure  for  i'Jnactment  of  State  Legislation. 

Purs\aant  to  Section  45  of  the  j^lectlon  Code,  the  Attorney  Cieneral 
has  jurisdiction  over,  and  duties  in  connection  v^ith  the  preparation  of 
Initiative  measures  for  State  enactment. 

The  procedure  for  proposal  of  measures  for  State  enactment  ai'e 
contained  in  Article  IV,  Section  1,  of  tiie  California  Constitution, 
and  may  be  summarized  as  follows : 

(a)  A  petition  setting  forth  in  full  the  proposed 
law  sliced  by  qtialified  electors  shall  be  presented  to  the 
Secretary  of  State. 

(b)  The  proposed  initiative  measure  shall  be  sub- 
mitted to  electors  at  next  succeedinj,  -eneral  election 
occ\irrinii  subsequent  to  90  days  after  presentation  or 

at  a  special  election  at  Governor's  discretion  if 
sliced  by  qualified  electors  equal  in  number  to  Bfo 
of  all  votes  cast  for  Govei>noi'  at  last  election. 

(c)  If  sii^ned  by  qualified  votei'S  of  the  State 
equal  in  number  to  5%  of  all  votes  cast  for  all  candi- 
dates for  governor  at  last  election,  and  is  presented 

to  Secretary  of  State  at  least  ten  days  before  coirjnence- 
ment  of  Leoislatlve  Session,  the  leijislature  can  adopt 
or  reject  the  laeasure,   if  rejected,  the  meastire  snail 
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be  submitted  to  the  vote  of  tiio  people  at  the  next 
general  election. 

(d)  ijach  signer  shall  add  the  place  oi'  resi- 
dence to  his  siyiatui'e  and  the  election  precinct  shall 
also  appear  on  the  petition  and  shall  contain  the 
affidavit  of  the  person  solicitin^j  the  same. 

(e)  Petition  shall  be  filed  with  the  Clerk  or 
Registrar  of  Voters  in  the  county  in  v.hlch  it  was  cir- 
culated and  the  Clerk  or  .ve-j;istrar  after  examination 
shall  attach  his  certificate  shov/int;  the  result  of  his 
examination  of  signatures  and  shall  transnit  the  petition 
to  the  Secretary  of  State, 


Respectfully  submitted, 

JOHIl  J.  0»'iOJl*U., 
City  Attorney 

To:  board  of  supervisors 

Attention:   iiii%  Chester  MacPhee 

TMO 


City  and  County  of  San  Francisco 


■^/^(^ 
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e.TYH^rL''^''       Subject:   School  Bonds,    Resubmission  within   six  months 
inhibited  -  Initiative  Procedure. 


JuzM   25,    1348 


inrlng  G.  &*e7er,  tjiq. 

Legal  Adviser,   Board  or  Education 

Civic  Auditorium 

SaN  iiUiKCISCO,    Galirornia 

i>»ar  Mr,  Brewer: 

Your  letter  concernin/j;   the  rosubmission  at  the 
Noveiaber  election  of  a  bond  proposition  for   the  incurring 
of  a    debt  for  eohool  pvtrposes  was  received. 

On  Jiuie  1  the  electors  defeated  a  bond  proposition 
for  the  pu]?po8c  stated,   in  the  anount  of  #S7,000»000.   You 
ask  whether  a   sljnllar  question  could  be  submitted  to   the 
voters  at  an  election  to  be  held  in  Noveiaber  and  consolidated 
with  the  NovecO^er  Presidential  Election. 

Under  the  charter  of  the  Citj,  bonds  are  issued 
In  accordance  with  the  provisions  of  the  State  Law  and   the 
act  vHc opted  for   tiiis  particular  bond  issue  is  5178  of   the 
Ueneral  Laws.     Under  section  S  of  that  act  it  is,   in  part* 
provided  when  a  proposition  is  sulimltted  at  an  election  and 
has  failed  to  receive  the  requisite  2/S  votes,    the  leglslativ* 
body  of  the  rnunicii>ality  sliall   have  no  power   to  submit  the 
proposition  vithin  six  months  after  its  defeat. 


Your  first  qxiexTT  i«   therefore  answered  that  Act 
6178,   as  epitonlred,   applies,   and  the  Board  of  Supervlaora 
aay  not  resubmit  the  proposition  within  six  months. 

The   second  question  in  your   letter,  as   to  whether  this 
liiaitation  of  subgnlssion  within  six  months  would  also  apply 
In  the  event  the  Unified  School  District  should   submit  a 
proposition  at  the  Moveaber  election  similar  to  that  dexeated, 
has  never  been  determined  by  our  Courts.     However,   It  Is  ay 
•pinion  that  if  the  Sctu>ul  X>lstriot  so  desired,   as  it  is  a 
l^al  entity  apart  from  the  municipality,   it  may  do  so. 

In  addition  to  the  queries  contained  In  your  letter, 
vhen  we  have  been  discussing  this  matter  you  have  asked  if 
an  initiative  petition  coiAld  be  circulated  and  the  question 
subml  ited  to  the  voters  at  the  Mfoveudber  election.     I  have 
advised  you  it  Is  my  opinion  that  this  may  be  done. 


OOaiDMAflT   HAa  "RO  YTMUOD  QUA  YTiD 
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City  and  County  of  San  Francisco 


TY  ATTORNEY 

CTYHALL     Irving  G,   Breyer,   iisq,  -2-  Jtme  25,   1948 

On  June   27,    195S  a   "School  House  Bonds,    1953" 
propoBltion  for  incurring  an  Indebtedness   of  ^^#000, 000 
was  Toted  upon  after  being  ordered  subcatted  by  the  Board 
of  Supervisors,     This  proposition  failed   to  obtain   the 
peqiiislte  2/3  votes.     Thereafter  an  initiative  petition 
was   circulated   and  a   sinilar  px*oposition  was   sxibmitted  at 
a  special  election  held  on  December  19,   1953, 

The  writer  prepared  the   steps   taken  by  the  Board 
of  Svtperrisors  for  the  Jtine  election  and  likewise  the 
preparation  of  the  initiative  petition  for  the  Deceift>er 
election.      You  will  note  the  elections  were  held  within 
a  period  of  six  months. 

The  proposition  carried  at  the  Decwaber  election 
and  I  felt  at   that  tine  and  feel  now  that  lecally  an 
initiative  procodiire  is  proper  and   the   Courts  would  sustain 
it  in  event  of  attack. 

-e   fxirther  discussed  the  necessity  o£  following 
sections   1601  et  soq  of  the  Election  Code  relating   to  the 
publication  of  the  notice  and  statenent  of  the  initiative 
petition  and  allowine  twenty-one  days,   as  provided  uniier 
section  1605,    to  elapse  before   the  petition  aay  be  circulated. 

These   sections,    I  am  of  the   opinion,   h.ve  no  binding 
effect  upon  your  board*     Sectiaa  3  of  Act  6178,  General  Laws, 
describee  and  controls  the  loethod  by  which  the  City  may  issue 
bonds  and  contains  language  as  an  exception  to  resubmission  of 
a  proposition  within  six  rsonths  after  its  defeat,   by  specifying 
"unless  a  petition  signed  by  fifteen  per  cent  of  the  qualified 
electors   of  such  nunlcipality,    computed  upon  the  total  number 
of  votes  cast   therein  for  all  candidates  for  govejmor  at  the 
last  preceding;  election  at  which  a  goveimor  was  elected,   be 
filed  with  the   le-lslatlve  body". 

The  procedxire  following  the  cheeklns  and  certification 
of  the  names   of  the  signers  of  the  petition  by  the  ^eglstpar 
of  Voters  will  be  that    the   Board  of  Supervisors  will  then  pass 
a  resolution  declaring:  the  necessity  and  follow  it  with  an 
ordinance  calline;  an  election. 

If  there  are  any  further  questions  you  have  concerning 
the  powers  of  yoiar  board  regarding  this  election  I  will  be 
pleased  to  advise  you. 

YoujTS  truly, 

JOHN  J.  O'TOOLE,  City  Attorney 

By 


DION  it.  HOLM 
PubUc  UtlUties  Counsel 


ODeiDMA^T   MAa  lO  YTMUOD  QMA  YTiD 
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June  14,  1948 


Subject:  Branch  Library  in  ..aahington  Square 

eintlexaon: 

Wo  have  your  request  for  an  opinion  as  folloy.'s: 

RB^^insST 

"Ycrar  letter  In  ro-;ard  to  the  roqueet  to 
the  Park  Coiainis  si  oners  for  oart  of  Washing;  ton  Sq  are 
to  be  used  for  a  branch  library  in  Worth  Seach,  was 
discussed  ^.t  our  last  laeeting. 

"It  was  called  to  our  attention  that  one 
reason  for  the  renisal  by  the  Park  Cojmniseionors 
was  that  t:iO  park  was  deeded  to  t.he  City  for  r>ark 
purposes;  that  its  use  for  a  library  would  lolato 
the  terms  of  the  deod  and  mi^ht  therefore  result  in 
the  property  ,:.oin,  back  to  the  ori;;inaJL  ci'®^tee, 

"Before  colnc  any  further  in  the  matter,  we 
would  like  to  know  if  this  point  has  been  referred 
to  tho  City  atlornGy  for  his  opinion  and  If  so,  was 
that  opin-on  for  or  against  the  validity  re^iardless 
of  whether  it  is  used  for  a  library  or  park  purposes. 

"Vie  still  feel  that  it  should  be  possible  to 
find  suitable  quarters  for  the  library  without  cuttlnfT 
into  the  park,  even  thoui:h  it  mi:  ht  mean  takinG  over 
some  improved  property  that  would  have  to  be  torn  down. 
Has  this  phase  of  it  been  fully  exhausted?" 

OPINION 

You  ask  whether  the  use  of  a  portion  of  Washincton  square 
for  a  branch  library  would  cause  a  revorsion  of  tho  property  to  the 
grantor • 

ITie  qaostion  of  tho  uso  of  a  pork  for  purposes  other  than 
the  purpose  for  which  it  bAd  been  deeded  or  dedicated  has  been  the 
subject  of  nrovious  opinions  by  this  office.  See  Opinions  No,  3883 
(1946) J  4057  (1948)  and  4088  (1940). 

The  accepted  rule  of  lav/  is  that  land  which  has  been 
dedicated  to  or  deeded  for  a  definite  and  s  '©cific  purpose  laust 
be  used  in  conformity  to  tho  deed  or  dedication  and  not  diverted 
to  any  otiioruso  or  purpose.  However,  it  has  been  hold  that  a 
use  that  is  fairly  within  the  terms  of  the  dedication  and  reason- 
ably serves  to  fit  the  pro  arty  for  onjoyracnt  by  the  )ublic  in 
tho  xaanner  contemplated  is  authorized,  Slavich  v.  Hamilton, 
201  Cal,  299.  8  Atty.  en.  Opinions  257,  STTety",  "Gen ;  ~  Opinion  175 


Pollowlnc  this  rulo  of  law  tlie  Supreme  Court  o.i'  this  state  held 
many  years  e,Ao   "we  think  that  t'.e  erection  therein  o£   a  public 
library  for  the  use  of  the  some  public  who  are  entitled  to  use 
the  park  is  not  only  not  Inconsistent  with  the  purposes  lor  which 
the  park  was  dedicated,  but  is  raally  in  aid  and  iSirtherance  of 
the  enjoyment  by  the  public,"   Spires  v  Co,  of  L,A.  150  Cal,  64. 

You  are  therefore  advised  that  the  use  of  p-rt  of 
Washington  Square  for  a  branch  public  library  would  be  a  valid 
use  of  the  land  a:i  c.  woulc  not  result  in  it  reverting-  to  the 
original  grantor. 

Respectfully  subnitted, 

JOHN  J.  O^TQOm 

City  Attorney, 


To:  Board  of  Supervisors 

Attention:  Edward  T,  Mancuso,  Esq, 


CHA 
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Jtm*  23,  1948 

SUBJECTi      JUME   OF  VTJHICIPAI,  COUUT,   RIOHT  TO  ARBITIUTB  DI3P17TE 
BETWKKN   i^AhTtaa^ii   I<La/iKliIN3   VALUE   OF   VAhTN.RSMIP 
PROHUWr  HOT  COWaTITUTlBC   PRACTICE   OP   IJiM, 

Dear  Sirs 

Tula   offlea   !•   in  recaipt   of  your  request  for  an   opinion  as  lollowai 

"Aa   the   i^eaidlng  Jud^ja  of  th»  Xunlclpal  Court,    I 
would  ttpproeiata   It  If  you  would  forw&rd  ».ae  a  written 
opinion  on  the  following  question: 

"If  a   Liunicipal   Judge   is   aaked  to  act  aa  an  Arbitrator 
in  determining;   tho  value   of  property  beloni'lnjj  to  a 
copartnership,    in  order  that   one  of  tho   partners  rrsay 
purci^iaae  from  tiae  ottwr  and  thereby  effect  a  dissolu- 
tion,  may  said  Municipal   Judge  accept  a  fee   or  honorarivua 
for  auch  aervioo? 

"In  performing;  the  service  above  referrflKl  to,  no  legal 
advlee   la   to  be  tiiven,   tiio  partners  .lavlng  their  own 
attorneys,     No  llti.tation  la   pendin;:-    in  any  court 
covering;   the  arbitration,   anci  all  work  performed  la  to 
be  done  outside  of  time   occupied  by  the  court." 

OPINION 

Article  VI,   aeotlon   18  of   trjt   Culllornia  Constitution  reads  ae 
follows! 

"Sec*  18,     The   Juatloes  of  the  ^upro-ae  Court,  and  of 
tbe  District  Courts  of  Appeal  end  the   Judf^es  of  the 
superior  courts  and  tziS  municipal  courts  shall  be 
lnelli;lt>le  to  any  other  office   or  public  ejtploynont 
than  a   Judicial  office  or  eraployment  durin^^  the  terra 
for  which  they  siiall  iiave  been  elected  or  appointed, 
and  no  justice  or  judfje  of  a  court  of  record  shall 
practloe  law  In  or  out   oS'  court  durin^^  his   continuance 
in  office;   provided,   however,   that  a  Judge  of  the 
superior  court   or  of  a  municipal  coiort  chall  be 
eligible  to  election  or  appoint »ient  to  a  public  office 
during'  the  time  for  whloh  he  may  be  elected,  and  the 
acceptarioe  of  any  other  office  shall  be  deeiaed  to  be  a 
reali-nation  from  the   office  held  by  said  Judse." 

The  question  asked  in  your  request  does  not  Involve  the  appllea- 
tlon  of  that  portion  of  the  i^tlele  quoted  above  dealing  with  the 
rlijht  of  a  Judge  to  occupy  any  other  office  or  pvibllo  employment.      It 
only  concerns   that   portion  of  the  Article  dealing;;  with  the  question  of 
the  practice  of  law,  and  as  applied  to  the  facts   in  your  request 
whetner  or  not   the  act  of  arbitration  conatltutea  a  violation  of  that 
portion. 

I  have  consulted  numerous  authQi*ltles  on  this   subjeet  and  believQ 
that  the  article  contained  in  5  Anaerioan   JurlspmAdenoe,   262,   263, 
exeellently  suajaiarl»es  what  constitutes  the  "'^practice  of  law"  and  while 


I  do  not  feel  It  is  ni«c«»aftry  to  r«p©at  In  this  opinion  tho  various 
aeta  poforrad  to  therein  aa  oonatitutln^  "practice  of  law*,  1  ahall 
refer  to  the  text   in  partt 

"Trie   practice   of  tne  law   is   not  limited  to  tha 
conduct   of  cases   or  litigation  in  court |    it  embracea 
tlje  pro  jaratlon  of  pleadintja  and  other  papers   inci- 
dent to  actiona  and  special  proceedings,   tti*  manage- 
nent   of  oucn  actions  and  proceedin.js,   on  behalf  of 
clients  before  Judties  and  courts.        -^   in  general  all 
advice  to  clients    ;t  -»  where   tl«  work   Involves  the 
determination  by  a  trained  loRal  mind  of   the  legal 
effect   of  facts  and  conditions." 

Sm  alaot 
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The  act  eontesiplated  b^  the  Municipal  Judge  concerned   Is  not   one 
that  will  require   "the  determination  by  a  trained  legal   mnd  of  the 
legal  effect   of  facts  and  conditlona."  and  therefore  lies  beyond  the 
pale  of  the  broad  ©cope  of  tJio  tern  "practice  of  law". 

This  opinion  is  confined  strictly  to  the  case  presented   in  your 
request  and  should  not  be  construed  to  cover  other  factual  situations. 
All  questions   of  the  nature  covered  by  your  request  will  have  to  be 
determined,  by  the  application  to  the  facts  of  the  definition  of  the 
term  "practice  of  law". 

I  advise  you  therefore  that  within  the  limitations  sat  forth  In 
this   opinion,   the  Constitution  of  the  State  of  California  does  not 
prohibit  a  municipal   judge  from  acting  as  an  arbitrator  In  determining 
the  value  of   property   beloht,;lnt*  to  a  co-partnership  and  that  for  his 
performance  of  this  act,   he  may  receive  a  fee   if  the  work   is  performed 
In  suoh  toanner  as  not  to  Interfere  with  his   Judicial  duties. 

Respectfully  subaltted. 


CITY  ATTCRWY 


Tot    Preaidlns  Judge   of  the 
Mvuniclpal  Court 

BJW 


y. 


/£-•. 


>^ 


June   29,    1948 


SUBJECTS      RIGHT   OF    "ART-TB^h  EMPLOYEE  TO  HAVE  SENIORITY  INCREMENTS 
EARNED,    APPLIED  UPON  APPOINTilEl^T   TO  A   FULL  TIME   POSITION; 
CIVIL  SE-RVICK. 

Gantlemen; 

This  office  Is  In  receipt  of  your  request  for  an  opinion  as 
follows: 

''An  ell  Ible  on  the  list  of  BSIO  Office  Astfetant  has 
been  reached  for  appointment  to  the  Juvenile  Court  as  of 
April  13,  1948.  This  person  was  originally  appointed 
on  October  5,  1942  to  a  part-time  position  of  Office 
Assistant  in  the  Controller's  office, -one  of  two  position* 
enumerated  in  the  salary  ordinance  at  $79,50  per  month, 
and  by  reason  of  the  salary  involved,  designated  as  posi- 
tions exempt  from  the  civil  service  provisions  of  the 
charter. 

"There  has  been  no  break  in  this  employee's  serviee 
from  October  5,  1942. 

"The  Civil  service  Coramission  at  its  meeting  of  May 
12,  1948  directed  that  you  be  asked  for  your  opinion  as 
to  whether  or  not  the  salary  to  be  paid  this  employee 
under  certification  to  the  Juvenile  Court  frcaa  a  regular 
list  of  ellglbles  may  Include  salary  increments  reflecting 
service  in  the  Controller's  office  in  this  class  in  an 
exempt  position.  The  question  is  directly  related  to  the 
language  of  rection  l.S  of  the  Salary  Ordinance,  which 
reads : 

"'Any  employee  entering  the  municipal  service 
in  any  position,  the  compensation  for  which  is 
subject  to  the  salary  standardization  provisions 
of  the  charter  *r>J^<:'A   shall  be  paid  the  entrance 
rate  fixed  for  the  classification  in  the  schedules 
of  compensations  wmhj,  »" 

OPINION 

The  controlling  factor  in  the  section  of  the  salary  ordinance 
referred  to  in  your  request  is  that  an  employee  entering  the  muni- 
cipal service  in  any  position  for  which  the  compensation  is  subject 
to  the  salary  standardization  provisions  of  the  Charter  shall  be 
paid  the  entrance  rate. 


#« 


The  amployea  referred  to  In  your  request  does  not  fall 
Into  this  category.   This  person  In  1942  came  Into  the  City 
employ  In  a  position  which  was  at  that  time  subject  to  salary 
standardization  as  regards  the  oonpensation  paid  and  at  the 
entrance  salary.   The  present  appointment  is  therefore  not 
one  where  a  person  is  entering  the  service  for  the  first  time 
but  is  a  change  from  a  part-time  exempt  civil  service  appoint- 
ment to  a  pezTuanent  civil  service  appointment. 

Therefore,  I  advise  you  that  the  eligible  referred  to 
in  your  request  is  entitled  to  assume  the  peririanent  position 
of  B210  Office  Assistant,  and  is  entitled  to  the  Increm- nts 
which  were  earned  by  virtue  of  the  part-time  employment. 


Respectfully  submitted, 


CITY  ATTORNIY 


Tot  Civil  Service  Coumlsslon 
BJW 


iiiillS.^.. 


